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HUD Orders Association to
Pay in Discrimination Case

The U.S. Department of Housing and Urban
Development (HUD) recently ordered a con-
dominium association in Puerto Rico to pay
$20,000 in damages plus a $16,000 civil pen-
alty for refusing to allow a resident with dis-
abilities to keep his emotional support animal.

Federal fair housing law makes it unlawful
to refuse to make reasonable accommodations
in policies or practices when such an accom-
modation may be necessary to afford a per-
son with a disability equal opportunity to use
and enjoy her home. This includes refusing to
grant waivers to “no-pet” policies for individu-
als with disabilities who use assistance or sup-
port animals, according to HUD.

The resident filed the HUD complaint, claim-
ing that the community discriminated against
him by denying his request for an emotional
support animal, despite documentation from
his healthcare provider identifying his disability
and his need for the animal.

The resident said that pets were allowed
when he bought his unit in 1995, but the com-
munity adopted a “no-pets” policy before he got
the emotional support animal. According to the
resident, the denial of his support animal caused
him emotional distress and forced him to sell the
home where he lived in for almost 20 years.

(continued on p. 2)
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Keep Key Principles in Mind
When Using Proxies
By Andrea Brescia

Most state laws require community associations to allow their mem-
bers to vote by proxy when they can’t or don’t want to attend a meet-
ing in person. For many, this is helpful because using proxies can
allow absentee owners—including those who might reside out of state
part of the year—to cast a vote that might otherwise have been lost. It
can also help an association meeting reach a quorum so that business
can proceed. But the proxy process comes with a few hurdles, includ-
ing how to educate your members on what exactly they are signing,
how to avoid member misconduct, and what to do when your mem-
bers sign more than one proxy, revoke their proxy, or show up in per-
son after submitting a proxy.

While there’s no one simple solution to all these problems, there
are several things you can look out for to make the proxy process go

(continued on p. 2)

DEALING WITH MEMBERS

Add Amenities that Reflect
Members’ Interests, Lifestyle Trends

As times and social tastes change, your board might explore adding
amenities to keep your community association current and in line
with newer associations. The amenities that were in place when your
association was founded might not be completely satisfying to your
membership today—or attracting new buyers.

For example, if many younger families recently moved into your
community, you may want to consider adding more play areas for
small children. Also, look around your neighboring communities.
Newer associations might boast splashier amenities, like water parks,
bike trails, and concert stages, leaving your association looking dated.
Potentially, this could impact your members’ lifestyles and raise con-
cerns over property values. What was popular yesterday might need a
rethinking today. You should aim to maximize the benefits that your
amenities add to daily life at your association and respond to mem-
bers’ needs.

(continued on p. 5)
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Using Proxies (continued from p. 1)

smoothly and allow your members to weigh in on issues that involve
the quality of life in your community. We’ll give you some advice to
avoid pitfalls, as well as Model Language: Give Members Instructions
for Using Proxies, so members fully understand their rights before
they sign on the dotted line.

What Is a Proxy?
A proxy is a written authorization that one person gives to another to
act on his behalf. In its simplest sense, it’s a power of attorney.

There are five types of proxies that are commonly used:

General proxy. When an owner signs a general proxy, she’s autho-
rizing another person to vote however he chooses at a meeting, on her
behalf. A key benefit of this type of proxy is that it allows the proxy
holder to listen to debates before committing to an issue, position, or
candidate. Some states bar the use of general proxies, so check your
state laws before authorizing their use in your association.

Limited proxy. The proxy holder can vote only on certain issues
at the meeting, but the holder can listen to debates and discussion
before casting a vote for the issue(s) for which the owner has given
authorization.

Directed proxy. Similar to a general proxy, a directed proxy
authorizes one person to cast a vote on behalf of another. But a
directed proxy instructs the proxy holder exactly which candidate to
vote for or specifically how to vote on an issue. This type of proxy is
used when an owner knows how he would like to vote but either can’t
attend or doesn’t want to attend the meeting. It also doesn’t take into
account important changes that might occur at the meeting regarding
the issues or candidates. For example, if a candidate drops out of the
election or an issue changes during the meeting, the directed proxy
doesn’t adapt to the circumstances. However, it does reduce the possi-
bility of abuse.

Limited directed proxy. The proxy holder can vote only on cer-
tain issues as directed by the owner, and the holder must vote in the
way that the owner stipulates.

HUD Orders Association to Pay (continued from p. 1)

HUD's order modifies a previous ruling to increase the amount of damages and
penalties in light of what HUD found to be the seriousness of the violation and the
resident’s injuries.

"Assistance animals are not pets. Persons with disabilities often depend on them
in order carry out life's daily functions,” Gustavo Velasquez, HUD Assistant Secretary
for Fair Housing and Equal Opportunity, said in a statement. “This Order reaffirms
HUD’s commitment to taking appropriate action when federal fair housing law has
been violated.” ¢

© 2015 by Vendome Group, LLC. Any reproduction is strictly prohibited.
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Quorum proxy. This is also
known as an attendance proxy.
It doesn’t entail a vote at all. Its
purpose is to create a quorum at
the meeting so that business can
proceed.

PRACTICAL POINTER: Keep in
mind that a proxy is not a ballot
or an absentee ballot. “In its pur-
est sense, a proxy is just giving
authority for someone else to show
up at a meeting on your behalf,”
says North Carolina attorney Jim
Slaughter. “If the authorized person
doesn’t go to the meeting, it's no
longer in effect.”

Check State Laws

While most states have provisions
in place regarding the use of prox-
ies, you’ll want to make sure that
your governing documents and
proxy forms are in line with cur-
rent laws in your state. In most
states, proxies don’t have to be on
a sanctioned association form to
be valid, but do have to contain a
few key elements including a signa-
ture and the date.

In fact, according to Slaughter,
in most cases, a proxy that’s writ-
ten on a napkin is a valid proxy
if it contains the date and signa-
ture of the person executing it.
Although most associations use
a uniform proxy form, you must
consider any written proxy form
you receive as long as it has all of
the key elements required by your
state.

Consider sending a cover let-
ter with the proxy. Most associa-
tions send a cover letter that gives
information about the date of the
meeting, the issues being discussed
and voted on, and any candidate
running for election. The letter
will also advise the member that if
he or she can’t make the meeting,

a proxy can be sent naming some-

one else to act on his or her behalf.
According to Slaughter, you can
even include language such as this
in the letter that will make it easier
for the member to complete the

proxy:

| authorize Association Secretary
Mary Smith or
[insert name] to act on my behalf.

[Insert signature and date lines].

The letter should also make
it clear that owners don’t have to
send in the proxy if they show up
to the meeting.

Your state laws will also dic-
tate the maximum amount of time
that a proxy is valid. Commonly,
a proxy is valid for 11 months,
although you can shorten that
time by stating on the proxy that
it’s good only for the annual meet-
ing on a particular date, or for any
event or time for which you want
to dictate the term. A member can
also write a proxy giving author-
ity for just a particular date or
meeting.

General Members vs.

Board Members

In most states, proxies can be used
by members for membership meet-
ings, but not by board members
for board meetings. This stems
from the fact that a board member
has fiduciary responsibilities to the
membership.

“You can’t give that away to
someone else,” says Slaughter.
“A board member is a fiduciary.
It’s a big deal,” he says, stressing,
“You can’t hand off your fiduciary
responsibilities to someone else.”
Even if the proxy is directed, the
person holding the proxy isn’t the
person that the membership elect-
ed and has placed its trust in.

However, for absentee board
members, you should check your

state laws: A certain number of
states allow telephone participa-
tion by the board member who
cannot be physically present at the
meeting.

Can Proxies Be Solicited?
Frequently, people running for

the board or with strong opinions
about an issue will try to solicit
proxies from the membership.

Can you keep board candidates or
other members from visiting mem-
bers’ home to solicit votes?

“The difficult part is that peo-
ple do have a right to solicit prox-
ies,” says Hawaii attorney Richard
Ekimoto. “In Hawaii, there is
nothing to stop owners from solic-
iting or using proxies—that’s their
legal right.”

To help remedy the potential
for abuse, the National Confer-
ence of Commissioners on Uni-
form State Laws updated its Bill
of Rights to provide that “a per-
son may not cast undirected prox-
ies representing more than 15
percent of the votes in an asso-
ciation.” According to Slaughter,
“the thinking is that it’s not fair
for someone to round up all these
proxies and control the vote of the
association.”

Counting the Vote

How do you assure members that
their directed proxy was followed
to the letter? In some states like
Hawaii, people are entitled to
look at the proxies after the meet-
ing, says Ekimoto. He adds that
in some associations, if there is a
directed proxy, the proxy holder
will fill out the ballot according to
the person’s directions, and then
that ballot is later shown to the
owner.

(continued on p. 5)
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MODEL LANGUAGE

Give Members Instructions for Using Proxies

We drafted the following proxy instructions as general
guidelines, but show this language to your attorney before
using it to make certain that any language complies with
your state statutes and governing documents. You can use
this language to help your members understand the dif-

ferent types of proxies before they attach their signature
to anything. The instructions clearly explain the purpose
of each type of proxy and how and when the member can
use it.

ATTENDANCE PROXY

If you are unable to attend the upcoming meeting, scheduled to be held on [insert date and timel, in per-
son, please fill out this Attendance Proxy and return it to the management office. According to the bylaws of
Shady Acres Community Association, the association is not allowed to conduct business without [insert %
required by your association] of the members participating. This will count as your participation. It will NOT
be used for voting purposes, only to enable the meeting to proceed.

GENERAL PROXY

If you are unable to attend the upcoming meeting, scheduled to be held on [insert date and timel, in person,
but wish to give someone else the right to cast a vote on your behalf, please fill out this General Proxy. You
can either return it to the management office, or the person to whom you give the right to cast your vote can
bring it with him/her to the meeting. This General Proxy does NOT require the person you give it to to vote
however you want him/her to, even if that person promises to do so. It gives him/her the right to use his/
her judgment on all matters that come up for a vote of the members at the meeting. This proxy WILL be
used for voting purposes.

LIMITED PROXY

If you are unable to attend the upcoming meeting, scheduled to be held on [insert date and timel, in person,
but wish to give someone else the right to cast a vote on your behalf on only the issues stated here: [fill in
issues], please fill out this Limited Proxy. You can either return it to the management office, or the person to
whom you give the right to cast your vote can bring it with him/her to the meeting. This Limited Proxy does
NOT require the person you give it to to vote however you want him/her to, even if that person promises
to do so. It gives him/her the right to use his/her judgment on the issues you have stated above that come
up for a vote of the members at the meeting. This proxy WILL be used for voting purposes.

DIRECTED PROXY

If you are unable to attend the upcoming meeting, scheduled to be held on [insert date and timel, in person,
but wish to give someone else the right to cast a vote on your behalf, please fill out this Directed Proxy. You
can either return it to the management office, or the person to whom you give the right to cast your vote
can bring it with him/her to the meeting. Make sure not only to sign this Directed Proxy but also to fill out
the space indicating how you want him/her to cast your vote. This proxy WILL be used for voting purposes.

LIMITED DIRECTED PROXY

If you are unable to attend the upcoming meeting, scheduled to be held on linsert date and timel, in person,
but wish to give someone else the right to cast a vote on your behalf on only the issues stated here: [fill in
issuesl, please fill out this Limited Directed Proxy. You can either return it to the management office, or the
person to whom you give the right to cast your vote can bring it with him/her to the meeting. Make sure not
only to sign this Limited Directed Proxy but also to fill out the space indicating how you want him/her to cast
your vote on each of the issues stated above. This proxy WILL be used for voting purposes.

© 2015 by Vendome Group, LLC. Any reproduction is strictly prohibited. For more info call 800-519-3692 or visit www.CommunityAssociationInsider.com
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Using Proxies

(continued from p. 3)

At Kiawah Island Community
Association in South Carolina,
the ballots are returned directly
to the local college’s political sci-
ence department, where the data
is entered into the voting system,
says Kiawah Executive Director
Tammy McAdory. “It’s 100 percent
independent,” she says. “That same
team attends the annual meeting
and then processes any votes from
the floor, as well as proxy votes
assigned to others in board elec-
tions and/or other proposals.”

This association also requires
members to sign their ballots with
an original signature, and owner-
ship is verified against the associa-
tion’s database before the ballots
are entered.

Last One Counts—Or

Does It?

When a member signs more than
one proxy, the common rule is that
the proxy with the latest date is
the valid one. The assumption is

that a person wouldn’t have signed
a later proxy unless she intended
to invalidate the earlier one. Be
aware though that in some states,
unless the earlier proxy is actually
revoked, the first signed proxy is
considered the valid one. “You can
sometimes avoid this by adding
opening language to your proxy
form that says, ‘I revoke any ear-

299

lier proxy’,” says Slaughter.

Last-Minute Appearances
and Surprise Guests
Frequently, owners will submit a
proxy thinking that they are not
able to attend the meeting and
then at the last minute, show up
in person. In this case, the proxy
is withdrawn and the in-person
representation trumps the written

proxy.

Similarly, if Member A signs a
general proxy over to Member B,
and at the last minute Member B is
unable to attend the meeting, the
outcome of that proxy is uncer-
tain. In most states, a proxy holder
cannot give away a proxy to some-
one else. The exception is if the

original proxy contains language
that says that the person is giving
away her right “with the power of
substitution,” which means that
should the original proxy holder
be unable to attend, she can assign
the proxy to another person.

According to Slaughter, some
people will be comfortable signing
a proxy if it’s going to the person
they choose, but they won’t agree
to allow their proxy to be signed
over to someone else. “Like every-
thing,” he says, “this might carry
political and personal concerns
that have consequences.” ¢

Andrea Brescia is a New Jersey-based edi-
tor who writes for housing-related publica-
tions and organizations.
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dolaw.com.

Tammy McAdory, CMCA, AMS, PCAM:
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Dealing with Members (continued from p. 1)

The right amenities can add
luster to your association, turn
your owners into neighbors, and
help retain visibility and property
values. So, when is the right time
to add amenities to your associa-
tion? How should you go about it?
How do you finance a new addi-
tion? We'll give you tips to protect
your association from liability,
keep your association’s amenities
in line with current trends, and
satisfy homeowners’ growing and
sometimes changing interests.

Who Are Your Members
and What Do They Want?
Do a little research. Board mem-
bers should be thinking about
what kinds of amenities they
would like themselves and talking
to others in the community to poll
their interests. Start keeping a list
of ideas and rank them by what
you think your community can do
easily or cost-effectively. Also, look
around at other associations—
newer communities—in your area
and see what they’re offering that
your members might want.

Review your open spaces to see
if there might be a better use for
them. “It became clear that we had
many open spaces that were not
designated for specific amenities,”
says Wendy Taylor at South Rid-
ing Proprietary, a large association
in Virginia. “So the resident task
force put together a group of folks
to look at every open space.”

The committee went on to sur-
vey the members to uncover their
interests, ultimately bringing back
a list of possibilities for each par-

(continued on p. 6)
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Dealing with Members

(continued from p. 5)

cel. From there, the list was priori-
tized, and the committee ranked
what they would do first. This
was nine years ago. Some of their
earlier projects included a skate
park, additional tennis courts,
and a concert stage for weekly
performances.

What’'s New and

What's Hot?

Gathering places are one of the
new trends in associations, such
as fire pits and splash pads, those
luring water sprays that don’t hold
standing water and can be enjoyed
without a lot of supervision. For
athletic members, BMX trails are
riding high. In fact, at South Rid-
ing, members are now exploring
creating a trail that would wind
through the woods at the end of
the community.

“The biggest project that we
finished was a splash kiddie pool
as an extension to a pool that had
been identified as dated,” says
Taylor, adding that this project
doubled the size of the pool. The
project was completed in stages.
They added a teen slide, and then
the next year, put in a kiddie park
with pirate ships to serve the grow-
ing number of young families in
the community.

But this project wasn’t with-
out its challenges. There was
initial pushback from the asso-
ciation swim team, who worried
that the project would infringe on
some of the lanes that the team
had previously used to practice.
“We had open meetings to dis-
cuss it and found that the only
pushback was the resistance to
change itself,” Taylor says. Once
the committee understood this,

it was able to accommodate the
swim team in the association’s
other pools, and everyone was
happy. The project was a success:
It doubled the usage at the new
pool, and there were even enthu-
siastic lines to get in.

The takeaway: Listen to your
members’ concerns and work
together to find solutions, even if
it’s just as simple as understand-
ing that change sometimes takes a
little time for some to digest.

Financing and Membership
Approvals

Check your governing docu-
ments. In many cases, the board
will have the authority to make
capital improvements—within

a certain limit. Cases where you
need to collect a special assess-
ment to add amenities may be
harder to sell. A change to the
main clubhouse or common area
is easier for the general member-
ship to accept than, say, a bike
trail that might interest only a
small percentage of your mem-
bership—people have a hard time
agreeing to pay for things they
feel they won'’t use.

Check your governing docu-
ments to see if they stipulate that
you can add—or even subtract—
amenities. In some cases, you
might need a consensus of the
community. But in any case, you’ll
have to market the idea and antici-
pate feedback. The important
thing is to keep the lines of com-
munication open, and listen to any
concerns that members might raise
in an open forum.

If you have an agreed-upon
need for an amenity, but no agree-
ment regarding financing it,
you may need to take a creative
approach. For example, at South
Riding, many kids were skate-

boarding all over the common
areas. The association looked into
insurance for adding a skateboard
park and found it needed to take
a different path. So the associa-
tion approached the county, built
a skateboard park on county
land, and then handed them the
keys. Members were happy, and
the kids got a much-needed place
to play.

PRACTICAL POINTER: Check
your insurance policy. Depending
on the amenity that you're adding,
you might need to get additional
or supplemental insurance. Some
large associations with multiple
amenities may even operate under
the same types of insurance that
protect resorts.

Zoning Matters

Look at the zoning laws in your
local jurisdiction to check whether
they permit the type of amenity
your association is considering
adding. “We had to get the zoning
statute changed in Langdon Coun-
ty to allow homeowners associa-
tions to put in dog parks,” says
Taylor. “Dog parks are another
trend that’s becoming very popu-
lar in associations. Ours is going to
have a wooded area as well as an
obstacle course.”

Another consideration in
getting this park installed was
marketing the idea to the larg-
er community. Some members
weren’t as enthusiastic about hav-
ing a dog park in their backyard,
she says. But the association solved
the issue by figuring out a location
that was remote and would not
negatively impact any homes.

Make Room for the New

In addition to adding new ameni-
ties, it might be time to retire those
that aren’t working anymore. No
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one knows your community bet-
ter than you or knows what it
takes to run the amenities. Take a
hard look at how each amenity is
being used. Is it used by the gen-
eral membership or just a small
percentage? How often? Does the
usage exceed the cost to maintain?

Hawaii attorney Richard Eki-

moto says he noticed that in recent

years, a small trend has been to
remove amenities—in particular,

underused pools. In cases such as
these, it might be in the associa-
tion’s best interest to remove the
amenity rather than to incur the
costs of the next round of mainte-
nance. This is a case where know-
ing the needs of your membership,
and tracking usage, informs your
decision-making process and
allows for better management.

“Our mission is to make our
community the most desirable

place to live and raise children,”
says Taylor. “We think we do that
by adding amenities, keeping it all
here in our community.” ¢

Insider Sources

Richard Ekimoto, Esq.: Ekimoto & Morris,
LLLC, Honolulu, HI; rekimoto@hawaiicon-
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in Slip and Fall

Association, Manager May Have Violated
FHA by Denying Lease Extension

Dispute Over Sunroom Addition Leads to
Discrimination Claim

Association Can't Enforce Breed Restriction
Against Emotional Support Animal—Despite
County Ordinance

Homeowners Can't Sue Association Twice
for Same Claims

Associations Couldn’t Establish ‘Adverse
Possession’ of Bike Trails

Association’s Ban on Rentals Was
Unreasonable

Bylaws Required Unit Owners to Comply
with Water Valve Installation

Trial Court Had Subject Matter Jurisdiction
Over Member’s Claim

Association Couldn't Enforce Lien Against
Bankrupt Homeowner

Homeowners Bound by Vague Restrictive
Covenants

Board Could Unilaterally Increase Regular
Assessment

No Damages Awarded for Homeowners
Who Filled in Excavation Site

Request for Service Animal Explanation
Violated FHA

(continued on p. 8)
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e Expansion Plans Aren't Violation of Deed
Restrictions

e Vacation Rentals Didn't Violate Ban on
Commercial Use of Units

e Association’s Late Assessment Notice
Didn't Excuse Payment

e Owner Couldn't Establish Retaliation by
Association

e Homeowners' Speculative Plans Couldn’t
Support FHA Claims

e Association Lacked Authority to Impose
Additional Assessments

¢ Individual Member Could Sue Over
Condo’s Common Element

e Association Not Liable for Damaging
Individual Unit Owners

* Assessments Not Based on Re-Platted
Number of Lots

* Outside Buyer Can't Challenge Condo
Bylaws

e Late Fees Must Be Reasonable Under
‘Totality of Circumstances’

® Association Had No Fiduciary Duty
to Member

IN THE NEWS

FHA Under Pressure to Give Condo Market
Extra Boost

Manager Accused of Embezzling $500K
from R.I. HOA

Developers Sued for Accessibility Defects
at Pennsylvania Community

HOA Pays $10K to Settle Parking Dispute

Member Gets Mixed Messages from
HOA, Local Government

Calif. Design Defects Case Falls in
Favor of HOAs

HOA Policy Aims to Protect Members
from Bears

HOA Flags Member Over Patriotic Display

Fixing Las Vegas HOA Elections Was
Gamble That Didn't Pay Off

Owner Sees Red after HOA Insists on
Painting Handicap Lift

Court: Responsibility to Pay Assessments
Not Excusable

HOA Tells Phoenix Owners to Assume
Nothing

D.C. Summit Addresses Critical
Association Issues

MODEL TOOLS

States with Solar Rights or Easement
Provisions

Give Members Tips for Making Their
Units More Energy Efficient

Announce Revival of Community Rules
Independent Contractor Questionnaire
Set Limits on Manager Involvement

Tell Members What to Expect When
Using Sports Courts

Set Clear-Cut Collection Policy for
Delinquent Members

Simplified Parliamentary Motions Guide

Check Certifications, Credentials of
Lifeguard Applicants

Set Garden Rules for Residents

Use Survey to Recruit Residents to
Garden Program

Get Right to Accelerate Monthly
Assessments if Member Is Delinquent

Prevent Bulletin Board Controversy
Remind Pet Owners of Responsibilities

Use License Agreement for Common Area
Storage Space Rental

Limit Personal Contact with Board
Members 4
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