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By Carol Johnson Perkins, Esq.

Across the country, momentum has been building to legalize marijua-
na—at least for medical use. Though marijuana is still illegal under 
federal law, more than 20 states have adopted comprehensive medical 
marijuana laws—and more may soon follow. This fall, Florida voters 
will decide whether to amend the state’s constitution to allow for com-
prehensive medical marijuana legislation.

 Colorado and Washington have gone further—to legalize posses-
sion of small amounts of marijuana for recreational use by adults 21 
and older. And they may soon be joined by Alaska and Oregon, if vot-
ers in those states approve similar measures this fall.

 Despite the trend toward legalization, it’s important to remember 
that marijuana is still an illegal drug under federal law. Until the law 
is changed, it’s a federal crime to possess, manufacture, or distribute 
marijuana.

 Meanwhile, there are more questions than answers about the laws 
in states that have already approved medical marijuana use. It’s a con-
fusing area with conflicting laws, evolving regulatory systems, and 
uncertainty about fair housing requirements.

 Given this state of affairs, you may be wondering what, if any-
thing, you should do about medical marijuana use at your community 
and how to address problems, such as complaints about second-hand 
marijuana smoke. To date, there’s been little official guidance on how 
medical marijuana laws affect housing, leaving communities strug-
gling to balance the needs of medical marijuana users with the rights 
of other residents living at the community.

 In this special issue of the Insider, we’ll review federal and state 
marijuana laws, along with fair housing rules protecting individu-
als with disabilities. And we’ll boil it all down to what you should 
know about medical marijuana laws—and how they might affect your 
community.

Marijuana Is Still Illegal Under Federal Law
Under federal law, the Controlled Substances Act, marijuana is clas-
sified as a Schedule 1 controlled substance, which means that it’s 
considered to have a high potential for dependency and no accepted 
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HOA Pays $10K to Settle 
Parking Dispute
An administrative judge in Maryland recently 
ruled that the board of directors of a Mary-
land HOA violated state fair housing law by 
denying a resident’s request for a reserved 
parking space as a reasonable accommoda-
tion for her disability, according to the Mary-
land Civil Rights Commission.

 The resident, who lived at the communi-
ty since 1998, had a reserved parking space 
next to her unit for 13 years due to her dis-
ability. After a 2011 repaving project, the 
board revoked the reserved parking accom-
modation and later refused her request to 
reinstate it. She contacted a local fair hous-
ing organization, which referred the matter 
to the Maryland Commission on Civil Rights.

 After an investigation, the commission 
found probable cause of discrimination. 
When conciliation efforts failed, the matter 
was referred to the state Office of Adminis-
trative Hearings.
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medical use. The manufacture, distribution, or possession of marijua-
na is a federal criminal offense, and it may not be legally prescribed 
by a physician for any reason.

 State marijuana laws don’t change the fact that using marijuana 
continues to be an offense under federal law, according to the White 
House Office of National Drug Control Policy, which states: “The 
Administration steadfastly opposes legalization of marijuana and 
other drugs because legalization would increase the availability and 
use of illicit drugs, and pose significant health and safety risks to all 
Americans, particularly young people.”

 Nevertheless, federal officials have relaxed enforcement of fed-
eral criminal laws against individuals using marijuana for medi-
cal purposes in states where it’s legal. In a 2013 memo, the Justice 
Department instructed federal prosecutors to defer to state and local 
authorities regarding prosecuting seriously sick individuals using 
medical marijuana, while keeping the door open to investigating vio-
lations by large-scale marijuana operations.

Marijuana Is Still Illegal in Most States
In most states, marijuana remains an illegal drug—even if it’s used for 
medical purposes. In the absence of comprehensive medical marijua-
na legislation, marijuana possession is still a criminal offense under 
both federal and state law—and users may be subject to arrest for 
possessing, growing, or using marijuana.

 Consequently, you may enforce rules in your governing docu-
ments that prohibit illegal activity, including illegal drug use, against 
medical marijuana users. If you have grounds to take action against 
a member for illegal marijuana use, you need not overlook the infrac-
tion simply because he says he’s using it for medical purposes. In 
states where marijuana use is illegal, most experts agree that the com-
munity is not required to grant an accommodation to allow use of 
medical marijuana since marijuana possession is a violation of both 
state and federal law.
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 After a four-day trial, the judge ruled that the board violated fair housing law by 
denying the resident a reasonable accommodation for her disability. The board 
had argued that the resident no longer needed the specially designated parking 
space, but the court said that the board based the decision on its unilateral and 
unproven determination that it was unnecessary, but offered no persuasive rea-
son for denying the accommodation. The judge concluded that the resident’s 
request was not unreasonable and that the board violated fair housing law by 
denying it.

 The judge ordered the HOA to pay damages to the resident and a civil penalty 
to the state. The HOA and its management company also accepted the commis-
sion’s recommendation to participate in fair housing training. ♦

Parking Dispute (continued from p. 1)
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PRACTICAL POINTER: Medical marijuana may not be 
legal in your state now, but the trend toward legalizing 
medical marijuana use is expected to continue for some 
time to come. Across the country, proposals to permit 
use of medical marijuana are introduced each year, so you 
should monitor what’s going on in your state and local 
government.

Significant Differences in State  
Medical Marijuana Laws
Since 1996, many jurisdictions have passed medical 
marijuana laws, but there are critical differences from 
one state, county, and city to another, according to 
the White House Office of National Drug Control 
Policy. Early legislation was aimed at removing crimi-
nal penalties against medical marijuana users by cre-
ating a defense to state criminal possession charges or 
removing state criminal penalties for medical mari-
juana use.

 Since then, many have evolved to authorize state 
programs to produce and distribute medical marijua-
na. Currently, 23 states and the District of Columbia 
allow for comprehensive public medical marijuana 
and cannabis programs, according to the Nation-
al Conference of State Legislatures. In addition, 
11 states allow use of “low THC, high cannabidiol 
(CBD)” products for medical reasons in limited situa-
tions or as a legal defense.

 Despite the differences, there are some common 
elements. In general, the laws protect patients, their 
caregivers, and doctors from arrest or prosecution 
for possession, sale, or distribution of medical mari-
juana under state drug laws. Most have some form of 
patient registry—some well established, but others 
still being implemented—and issue ID cards, though 
few recognize ID cards issued in other states.

 The laws generally apply to individuals with cer-
tain medical conditions such as seizure disorders, 
cancer, or HIV/AIDS, or symptoms such as pain or 
nausea, but the list of qualifying conditions is dif-
ferent in every state. And the laws limit the quantity 
of medical marijuana, either by weight or number of 
plants, though the limits vary by state.

 If your state has approved medical marijuana 
use, then you should learn as much as you can about 
what the laws say, how they work, who’s covered, and 
what’s permitted. In addition to state laws, there may 
be laws on the county or city level that regulate medi-
cal marijuana.

 And find out whether the law permits home cul-
tivation of medical marijuana. In states where it’s 
allowed, it’s important to know the rules about who 
may grow it, when and where they may grow it, and 
how much they may grow. For example, some permit 
not only patients, but also their caretakers, to grow a 
specified number of plants for medical use.

Explore Options for Regulating  
Medical Marijuana Use
If your state has—or is considering—a medical 
marijuana law, then review your options with your 
attorney about whether—and to what extent—the 
association may regulate its use at the community.

 For starters, ask whether the law in your state per-
mits you to limit or ban use of medical marijuana. In 
Maryland, for example, the law allows condominium 
boards and rental property owners to adopt a policy 
against marijuana smoking at the community. Simi-
lar measures have been proposed in other states, but 
few have gained much traction.

 Otherwise, legal experts have been wary about the 
implications of regulating medical marijuana in con-
dominium communities. The conflict between federal 
and state laws has left HOAs in a legal limbo—with 
little guidance from the courts or state officials about 
their rights and responsibilities related to medical 
marijuana use in private housing communities.

 To determine how to deal with the issue at your 
community, you should review your governing docu-
ments with your attorney. In general, most governing 
documents allow the association’s board of directors 
to adopt “Rules and Regulations” without obtaining 
the approval of the full membership. These Rules and 
Regulations act as a supplement to the Declaration 
of Covenants, Conditions and Restrictions (CC&Rs) 
and often regulate activities in common areas, 
explains attorney Rebecca J. Fortune, a partner at the 
San Diego-based law firm, Kimball, Tirey & St. John 
LLP. Therefore, acting through its board, an HOA 
has the option to adopt rules prohibiting medical 
marijuana use in common areas—or to extend exist-
ing rules against smoking in common areas to specifi-
cally include marijuana smoking.

 But restricting medical marijuana use inside mem-
bers’ units—or attached outdoor areas, such as bal-
conies or patios—is a different matter. Unless the 
restriction is clearly stated in the CC&Rs, the HOA 

(continued on p. 4)
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cannot limit or restrict what an owner does on his 
or her own separate interest, Fortune explains. Con-
sequently, the HOA can’t prohibit members from 
smoking in their units—unless there’s an applicable 
covenant or restriction against it in the CC&Rs. It’s a 
huge problem when condos have adjoining, and deed-
ed, patio areas that are adjacent to common areas, 
she says.

 Though effective, it may be difficult to adopt a 
broad policy to prohibit smoking—or restrict medical 
marijuana use—at the community since most associ-
ations require a majority of 50 to 75 percent of mem-
bers to amend the CC&Rs.

Consider Fair Housing Requirements
Homeowners associations have the same fair housing 
responsibilities as landlords and management com-
panies do, says fair housing attorney Lynn Dover, a 
partner at Kimball, Tirey & St. John LLP. HOAs are 
required to consider and grant accommodations for 
condo owners (or the owner’s tenants) with disabili-
ties if the accommodation is reasonable, she says. The 
test for reasonableness is: Does the accommodation 
pose an undue financial or administrative burden?

 HUD’s position is that requests to permit use 
of medical marijuana are not reasonable under the 
FHA, at least in federal public and assisted hous-
ing. In a 2011 memo, HUD reasoned that granting 
an accommodation to use medical marijuana would 
require a fundamental alteration of the nature of the 
providers’ operations—by requiring them to condone 
violations of federal criminal law. As a result, federal 
and state nondiscrimination laws don’t require those 
housing providers to accommodate requests by cur-
rent or prospective residents with disabilities to use 
medical marijuana, according to HUD, although 
these providers may exercise discretion in whether to 
evict current residents who engage in the use of medi-
cal marijuana.

 Though HUD’s memo was directed to public and 
federally assisted housing communities, many believe 
it unlikely that HUD would pursue a federal fair 
housing claim against other housing communities for 
refusing to permit the use of medical marijuana.

 It’s still unclear whether such a refusal could lead 
to a complaint under state fair housing law—it hasn’t 
happened yet, but some have raised that concern. 

In the courts, most discrimination claims involving 
medical marijuana are related to public housing or 
employment. In general, courts in both types of cases 
have ruled against medical marijuana users on claims 
of disability discrimination or failure to accom-
modate their medical marijuana use. Some contain 
broad language emphasizing that marijuana use is 
still illegal under federal law, so there’s no duty to 
accommodate medical marijuana use.

 Ask your attorney to keep you updated on any 
rulings by the courts or state officials on potential 
discrimination complaints related to medical mari-
juana. In Oregon, for example, the agency that han-
dles fair housing complaints announced that it would 
not accept medical marijuana cases after the state’s 
highest court rejected an employment discrimination 
claim based on off-duty medical marijuana use.

PRACTICAL POINTER: Follow your standard procedures 
on handling reasonable accommodation requests—even 
if it’s for medical marijuana. The law may not require you 
to grant the request, but there’s nothing to stop members 
from asking—and from pursuing a state fair housing claim 
if they don’t get the answer that they want. If the claim 
gets some traction, it can only help your case to produce 
documentation that you treated the member fairly and fol-
lowed standard procedures for evaluating the request.

Be Prepared for Complaints About 
Medical Marijuana
As medical marijuana laws take effect, HOAs should 
be prepared to handle associated problems, particu-
larly complaints about second-hand smoke drifting 
into common areas or neighboring units through 
shared ventilation systems or smoking on balconies 
or patios.

 Get legal advice to help you weigh your options 
and review governing documents to determine the 
best way to proceed. Unless there’s a covenant or 
restriction in the CC&Rs that forbids smoking or 
marijuana use, then you’ll have to look toward rules 
forbidding members from maintaining a nuisance or 
interfering with their neighbors’ quiet enjoyment of 
the property.

 If it’s a dispute about second-hand smoke drifting 
into a neighbor’s unit, most HOAs make this an own-
er-to-owner issue and try to stay out of it altogether, 
says Fortune. Unless there is an enforceable provision 
within the CC&Rs, the HOA can do little to noth-
ing and only exposes itself to liability if it attempts to 
intervene. Offensive second-hand smoke is most often 

Medical Marijuana (continued from p. 3)
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treated as an issue of nuisance between the owners of 
separate interests, she says.

 If the smoke travels from a separate interest into 
common areas, then the HOA can claim nuisance just 
as another owner can, she says.

 As a defense, the member may claim protection 
under fair housing laws as an individual with a dis-
ability. He may argue that his right to an accom-
modation for his disability-related need for medical 
marijuana outweighs the rights of others to be free 
from second-hand smoke.

 “It is our opinion that there are arguments to be 
made that it is not reasonable,” Dover says. First, she 
says, marijuana use, growth, or possession is still ille-
gal under federal law. If the CC&Rs and rules prohib-
it the use of the property for any purpose that violates 
federal, state, or local law, then she argues that this 
would still be a violation even though it’s legal under 
state law. The bigger issue, however, is the nuisance 
that drifting marijuana smoke creates for other own-
ers. This would give the stronger argument that it is 
not reasonable, she says.

 But that’s not the end of the matter: If an accom-
modation is deemed to be unreasonable, there is 
a duty to engage in an interactive process with the 
goal of finding another reasonable accommodation, 

Dover says. One option would be to look into ways to 
block second-hand marijuana smoke from escaping 
from the unit interior. Or, Dover says, the association 
may ask the owner to ask his healthcare provider if 
there’s another method of delivery that would allow 
him to use the marijuana for medical reasons with-
out creating a nuisance for the community—or his 
neighbors. ♦
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➤  Manager Accused of Embezzling 
$500K from R.I. HOA

Rhode Island State Police recently arrested the for-
mer manager of a Newport HOA for allegedly embez-
zling $527,934 from the association.

 The State Police Financial Crimes Unit launched 
the investigation after receiving a complaint from 
the board of directors at the community, a time-
share development in Newport, R.I. As a result of the 
investigation, an arrest warrant was issued against 
the association’s former general manager, who was 
accused of issuing 34 unauthorized checks for his 
own benefit totaling $527,934 over a five-year period.

 On Sept. 12, 2014, the manager was arrested and 
charged with Embezzlement Over $100, which carries 
a possible prison sentence of up to 20 years or a fine 
up to $50,000, or both.

 After his arraignment, the manager was released 
on $1,000 personal recognizance. He is scheduled to 
be back in court later this year.

➤  Developers Sued for Accessibility 
Defects at Pennsylvania Community

The builders, owner, and designers of a newly built 
92-unit condominium community in Bethlehem 
Township, Pa., were recently sued for alleged failure 
to include accessibility features as required by the 
Fair Housing Act (FHA).

 The complaint claimed that inspections uncovered 
numerous violations that effectively precluded wheel-
chair users and people with mobility impairments 
from living in the community. Among other things, 
the alleged violations included steps at the entrances 

(continued on p. 6)
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➤  Dispute Over Sunroom Addition 
Leads to Discrimination Claim

Facts: A couple and their five children, including two 
minors who were physically and mentally disabled, 
lived in a home located in a residential subdivision. 
The community’s covenants, conditions, and restric-
tions prohibited homeowners from building above-
ground structures or improvements without approval 
of the HOA’s Architectural Review Committee.

 Beginning in March 2011, the couple notified the 
committee of plans to add a sunroom that was “ther-
apeutically designed to stimulate” the development of 
the two disabled children. The proposal was rejected 
as incomplete, leading to additional proposals and 
discord that ended up in court.

 In early December, the couple’s attorney submit-
ted the fourth proposal to approve the sunroom as a 
reasonable modification under fair housing law. The 
law bans discrimination based on disability, including 
refusal to permit, at the expense of the disabled per-
son, reasonable modifications of existing property if 
necessary to afford them full enjoyment of the home.

 After reviewing the proposal, the board’s attor-
ney prepared an “approval letter,” which included a 

request for consideration of a shingled roof, rather 
than the proposed metal roof. The couple was asked 
to review the proposal, and if they agreed, he indicat-
ed that approval would be forthcoming.

 The couple’s attorney responded the same day, 
indicating that the couple was leaning toward the 
metal roof because of cost, noting that they had been 
told that a metal roof was permissible under the com-
mittee’s guidelines.

 A week later, the attorney notified the board’s 
attorney that the couple was moving forward with the 
metal roof, both because of cost and ease of installa-
tion. The couple also preferred the metal roof because 
of the sensory stimulation it could provide to the two 
children. The letter gave a deadline—if the board 
didn’t approve the proposal in six days, the couple 
would pursue legal action. There was no response 
until mid-January, five weeks later.

 While the dispute was ongoing, the couple began 
looking for a new house, which they purchased in late 
2011. A few months later, they moved out and sold 
their old home.

 Meanwhile, there was ongoing litigation in the 
couple’s lawsuit against the HOA for violating fair 

to all 23 residential buildings, interior doorways that 
didn’t meet the minimum width requirement (28-inch 
doorways where there’s a minimum 32-inch require-
ment), inaccessible routes throughout the community, 
and inaccessible mailboxes.

 The FHA’s design and construction requirements 
apply to covered multifamily housing designed and 
constructed for first occupancy after March 13, 1991. 
Covered multifamily dwellings include all units in 
buildings containing four or more dwelling units if 
the buildings have an elevator and all ground-floor 
units in buildings containing four or more units with-
out an elevator. To comply with the law, covered new 
construction communities must meet the following 
seven design and construction requirements: 
 ■ An accessible building entrance on an accessible 
route;
 ■ Accessible public and common use areas;

 ■ Usable doors (usable by a person in a wheel-
chair); 
 ■ Accessible route into and through the dwelling 
unit;
 ■ Light switches, electrical outlets, thermostats, 
and other environmental controls in accessible loca-
tions;
 ■ Reinforced walls in bathrooms for later installa-
tion of grab bars; and
 ■ Kitchens and bathrooms must be usable by a 
person in a wheelchair.

 “Access to housing for people with disabilities is a 
civil right,” Rocco Iacullo, attorney for the Disabil-
ity Rights Network of Pennsylvania, said in a state-
ment. “The failure to construct accessible housing 
as required by the Fair Housing Act denies people 
with disabilities equal access to housing opportu-
nities and unnecessarily excludes them from their 
communities.” ♦

In the News (continued from p. 5)
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housing law by refusing to allow a reasonable modifi-
cation to their home for their disabled children. They 
argued that they were entitled to nearly $300,000 in 
damages, including losses for improvements to their 
old house and a loss on its resale. 

 The HOA asked the court for judgment without a 
trial.

 Decision: The federal court in Tennessee denied 
the HOA’s request.

 Reasoning: The court refused to dismiss the case, 
ruling that further proceedings were needed to resolve 
the couple’s fair housing claim against the HOA.

 To win their case, the couple had to prove that: 
(1) the children had a disability; (2) the couple request-
ed a reasonable modification; (3) the HOA refused to 
permit the modification; and (4) the HOA knew or 
should have known of the disability at the time of the 
refusal. The couple also had to prove the requested 
modification was both reasonable and necessary.

 The HOA argued that the court should rule in its 
favor without proceeding to trial because the HOA 
didn’t refuse the modification request. The HOA said 
that its attorney’s letter, requesting that the couple 
consider a shingle roof, instead of a metal one, was 
an approval—or at least, it wasn’t a denial of the 
requested modification.

 The court disagreed that the letter was an approv-
al—noting that the letter itself suggested that the law-
yer believed “approval will be forthcoming,” if they 
agreed to the shingled roof. Following that letter, the 
couple’s attorney asked for the board’s approval within 
six days—what appeared to be a reasonable deadline—
but instead they heard nothing until five weeks later. 
Since there was a dispute over whether the HOA denied 
the request, the issue had to be decided by a jury.

 The HOA also argued that the requested modifi-
cation was unreasonable because the couple insisted 
on a metal roof—even though the proposed alterna-
tive, the shingled roof, would have accomplished the 
same goals.

 The court disagreed, since there was evidence that 
the couple’s proposed modification—with a metal 
roof—wasn’t simply their preference, but had a thera-
peutic benefit. According to their children’s physi-
cal therapist, the metal roof was intended to provide 
additional sensory benefits to the children that the 
HOA’s alternative proposal—a shingle roof—would 

not provide. Further proceedings were needed so a 
jury could resolve the dispute. 

• Hollis v. Chestnut Bend Homeowners Assn., September 2014

➤  Association Can’t Enforce Breed 
Restriction Against Emotional Support 
Animal—Despite County Ordinance

Facts: A Florida homeowner sued his community 
association for violating the federal Fair Housing Act 
(FHA) by refusing his request to keep an emotional 
support animal as a reasonable accommodation to 
the community’s “no-pet” policy.

 The complaint alleged that the homeowner 
requested a reasonable accommodation to the no-pet 
policy in a letter, explaining his disorder and attach-
ing a letter from his psychiatrist. The psychiatrist 
indicated that the homeowner was diagnosed with 
severe depression and post-traumatic stress disorder 
(PTSD); he strongly recommended that the associa-
tion make a reasonable accommodation to allow him 
to keep the dog, “Amir,” because of the dog’s thera-
peutic use and function.

 In response, the association’s legal counsel alleg-
edly requested additional information to evaluate the 
request and threatened to take legal action unless it 
was received within 10 days. The homeowner got his 
own lawyer and renewed the request. Though Amir 
still lived with him, the homeowner claimed that the 
association never formally granted his request.

 The association asked the court for judgment 
without a trial, arguing that the accommodation 
request was unreasonable because Amir was alleged-
ly a pit bull, and pit bulls are banned by ordinance in 
Miami-Dade County.

Decision: The Florida court denied the association’s 
request.

Reasoning: The court ruled that further proceedings 
were needed to resolve the homeowner’s fair housing 
claim against the association.

 The homeowner’s request to live with Amir 
stemmed from the emotional support the dog allegedly 
provided in alleviating his symptoms of depression and 
PTSD. The court ruled that emotional support ani-
mals could be a reasonable accommodation, relying on 
a 2008 HUD rule that accommodations to allow emo-
tional support animals were generally reasonable and 
that emotional support animals do not require task-

(continued on p. 8)
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specific training. In light of the HUD rule, it didn’t 
matter whether Amir was specially trained.

 The association conceded that the homeowner 
qualified for a reasonable accommodation—the only 
issue was whether his requested accommodation 
was reasonable. Specifically, the association argued 
that Amir was a pit bull—a breed banned by county 
law—and therefore unreasonable as a matter of law.

 The FHA allows for denial of an accommodation 
request for an assistance animal if its behavior poses 
a direct threat and its owner has taken no effective 
action to control its behavior to eliminate the risk. The 
presumption in favor of reasonable accommodations 
requires the existence of a significant threat—not a 
remote or speculative one. Consequently, it’s neces-
sary to assess whether the particular animal involved 
in this case, Amir, poses a direct threat to the health 
and safety of other residents or would cause substan-
tial property damage, which couldn’t be reduced by 
another reasonable accommodation, said the court.

 The county ordinance banning pit bulls did not, 
by itself, make the homeowner’s request unreason-

able, the court said. The homeowner pointed to a 
HUD notice preventing the application of any breed, 
height, or weight restriction to assistance animals. 
Therefore, the issue was whether federal fair housing 
law overrides any local laws to the contrary.

 In general, state laws that interfere with or are 
contrary to federal laws are invalid. Courts have 
ruled that federal fair housing law preempts any law 
that permits a discriminatory practice.

 If the county ordinance were enforced in this 
case, the court said that it would violate the FHA by 
permitting a discriminatory practice. Denying his 
request to live with his assistance animal based on the 
dog’s alleged breed would not allow the homeowner 
to have an equal opportunity to use and enjoy his 
dwelling.

 Therefore, the breed ban interfered with the objec-
tives of Congress in enacting the FHA, by allowing a 
condominium complex to prevent equal opportuni-
ties in housing based on the breed of the dog. Though 
Amir’s breed was a matter of dispute, it doesn’t mat-
ter in this case because the county ordinance was pre-
empted by the FHA. ♦

• Warren v. Delvista Towers Condominium Assn., Inc., July 2014
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