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how to deal with Member-on-Board 
Member harassment
If you manage a community association for long enough, you’ll inevi-
tably encounter disgruntled members. Some of these cases may not 
amount to anything if the member’s issue can be resolved or if you 
simply acknowledge the member’s complaint even if it’s meritless. 
After all, it’s not uncommon for association members to misplace 
frustration over other issues onto the association.

 But a member who mistakenly believes that becoming aggressive 
with board members to either “get his own way” or for revenge creates 
multiple problems for the association: unnecessary unpleasantness for 
those serving on the board, driving away potential new board mem-
bers, and ultimately legal action. That’s why it’s important that you 
and the association take steps ahead of time to create a strategy you 
can put into play when you see a board member harassment situation 
begin to spin out of control.

f e a t u r e

(continued on p. 2)

Get Police Assessment to Cut 
Liability, Keep Community safe
Keeping your community safe should be a priority for every associa-
tion manager. Some communities have funds to spare for consulting 
fees from outside companies that will evaluate just how secure their 
properties are. But this can cost thousands of dollars and you may 
end up feeling pressured to buy expensive security equipment that you 
might not even need. Is there a way to get an objective assessment? 
Yes, if you’re open to asking local police to come to your community 
to assess its safety and give recommendations that will improve your 
current security strategy.

Boost security, Minimize Lawsuits
Most police departments have police officers who are specially 
trained in helping people prevent crimes at their communities. So 
they’re willing to help. Surprisingly, few community associations 
take them up on this. But they can give you a fresh set of eyes to 

(continued on p. 6)
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trouble in Paradise: hawaii 
Association slapped with 
$1.2M settlement
A couple will receive nearly $1.2 million to 
settle their lawsuit against a Molokai, Hawaii, 
condo association. The husband and wife 
claimed that they became targets for abuse 
after attempting to elect new board leaders 
for their condominium. Two insurance carri-
ers for the association and its directors will 
pay the couple $1.175 million, as part of a 
recently approved settlement.

 The homeowners were awarded nearly 
$4 million by a jury previously, as compen-
sation for retaliation they claimed they faced 
for trying to remove the directors and an unli-
censed contractor who has a criminal record 
but did various odd jobs around the Ke Nani 
Kai Condominium complex.

 The verdict—the largest in the state involv-
ing a non-construction condo dispute—has 
resulted in three Ke Nani Kai directors, who 
served as volunteers, being ordered to pay 
damages of $200,000 to $300,000. The 
lawsuit also drew attention because Hawaii 

(continued on p. 2)



 With the help of Florida community association attorney Ellen 
Hirsch de Haan, we’ll give you a five-point strategy for dealing with 
cases of member-on-board member harassment.

insurance not enough Protection
Board members who volunteer so that they can make their commu-
nity a better place to live shouldn’t have to worry about being drawn 
into lawsuits brought by members. Governing documents require 
associations to obtain and maintain adequate insurance, which 
includes public liability and property insurance and directors and 
officers (D&O) liability insurance. So, if a member brings a negli-
gence claim and names board members in their individual capacities 
in his lawsuit, in the overwhelming majority of cases, the board mem-
bers will be dismissed in their individual capacity because “but for 
the fact they were serving as directors,” they wouldn’t have even been 
named, says de Haan.

 Indemnification also kicks in, because the association has agreed 
to provide a defense for its officers and directors in the event they 
are sued because of their relationship with the association and their 
actions on behalf of the association, she points out.

 The combination of indemnification and D&O liability insurance 
should put board members at ease. But if your bylaws don’t adequate-
ly address aggressive behavior by members, the board could be facing 
a threat that isn’t covered by insurance and could escalate into a dan-
gerous situation—harassment that might even rise to a violent level. 
For guidance on how associations should define “harassment” in the 
bylaws in order to make it clear what type of behavior will not be tol-
erated, see “How to Prevent Unacceptable Behavior Toward Board 
Members,” in our July 2010 issue, and available at CommunityAssocia-
tionInsider.com.

use Five-Point Plan
What can you do to keep a potential harassment situation under con-
trol? Create a strategy that includes the following five points:

 Point #1: Create rules . When a situation rises to harassment, 
the association can do things to stop the member who has embarked 
on a campaign to harass the board, notes de Haan. “Create a series 
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has the largest concentration of condominiums of any state in the country and 
because condo representatives say governance and neighbor disputes have 
been increasing.

 A judge later set aside the $4 million verdict and ordered a new trial. The 
recent settlement doesn’t include any admission of wrongdoing. The directors 
named in the lawsuit no longer serve on the board. ♦

Trouble in Paradise (continued from p. 1)
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of rules regarding activities and 
rights members have that regulate 
those rights,” she says.

 For example, a rule regarding 
participation in meetings could 
limit members to one comment per 
agenda item and for a maximum 
of three minutes. Members should 
also be required to sign up ahead 
of time to speak on an agenda 
item, de Haan suggests. She notes 
that in some states, like Florida, 
the law requires allowing own-
ers to speak on each agenda item, 
but de Haan works with the asso-
ciations she advises to regulate 
participation to avoid aggressive 
members from disrupting meetings 
and using them as a platform to air 
their grievances.

 De Haan adds that finances 
are a common area where disgrun-
tled members might try to find 
fault with the board. Making strict 
rules about records inspection 
can limit these members’ “fishing 
expeditions.”

 Point #2: Adopt official mail-
ing address . It’s easy for a mem-
ber to harass a board member if 
he has access to personal email 
or mailing addresses. Eliminat-
ing the personal contact informa-
tion of board members goes a long 
way toward cutting down on when, 
where, and how often a mem-
ber can reach board members to 
harass them. You can adopt a rule, 
like our Model Rule: Limit Person-
al Contact with Board Members, 
that specifies where and how often 
complaints may be made.

 First, establish an official mail-
ing address and email address for 
the association. By establishing an 
official mailing address, an asso-
ciation forces the member to mail 
or email to one address or account 
that can be closely monitored. 
Also, if you’ve made a rule, like 

our Model Rule, that limits the 
member to sending one letter or 
email per time period, say every 30 
days, having a central place where 
he sends communications will 
make it easier to see if he’s exceed-
ing the limit.

 Once you’ve adopted this rule, 
recommend to board members 
that they block phone numbers or 

emails from a harassing member. 
There’s no reason for board mem-
bers to have to deal with personal 
unpleasantness, says de Haan.

 Point #3: Require complaints 
to be in writing . Like our Model 
Rule, your rule can stipulate that 
all member complaints must be 
made in writing with the member’s 

Limit Personal Contact with Board Members
Here’s a Model Rule, provided by Florida community association 
attorney Ellen Hirsch de Haan, that you can adapt and use to set out 
your association’s official mailing address and specify how owners may 
communicate their questions, concerns, or comments. A rule like this 
helps to cut back member-on-board member harassment because it 
limits personal contact with board members and how often members 
can lodge complaints. Show this rule to your attorney before using it.

shAdy ACres AssoCiAtion, inC. 

rule regarding Association’s official Mailing Address & 
owners’ Questions, Concerns, Complaints or Comments

oFFiCiAL MAiLing AddReSS:

1. The Official Mailing Address of the Association is: 

 __________________________________________________________________

2. Only communications sent via U.S. Mail, faxed, or hand-delivered to this 
address will be deemed to have been received by the Association. And 
only communications delivered to the Official Mailing Address will receive a 
response.

3. Communications that are noT deemed to have been received by the Asso-
ciation would include: emails to any Board member or to the Manager; notes 
placed in Board members’ mailboxes or on a personal vehicle, or handed to 
a Director who is on the Common Elements.

QueSTionS, ConCeRnS, CoMMenTS, CoMPLAinTS:

1. All communications must be in writing, signed by the unit owner, and show 
the unit address and the owner’s mailing address, if it differs from the unit 
address; and be delivered to the Official Mailing Address of the Association.

2. The Association will respond to no more than one communication per unit in 
any thirty (30)-day period. If an additional communication is received within 
the 30-day time frame, it will be held until the next 30 days begins, and then 
the Association will respond, and so on each 30 days, until all communica-
tions have been handled.

Adopted this _____________ day of _________________________, 2014, by the Board of Directors.

M O D e l  r u l e

(continued on p. 4)
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name, unit address, and phone 
number, advises de Haan. Then 
agree on a uniform system for 
responding. “Writing eliminates 
misconceptions or misrepresen-
tations of what that person has 
said,” she says. The association 
can then clarify what that person 
is asking for, which makes it easier 
for the manager to respond.

 “Don’t use emails, which can 
be edited,” de Haan warns. “Using 
a hard copy of things is the most 
reliable way to keep track of and 
document complaints,” she says. If 
there isn’t any merit to a complaint 
or communication, thank the 
member for his concern in writing. 
“Some negative complaints hap-
pen because of members’ personal 
issues and not what the association 
has done,” she adds. Nonetheless, 
the association still needs to deal 
with them. Have standard answers 
ready for certain types of com-
plaints or messages. For example, 
if a member accuses the board of 
financial irresponsibility, respond 
with something like “The associa-
tion’s financial records are avail-
able for inspection. Please make an 
appointment to do so.”

 Thanking a member for his 
input can go a long way psycholog-
ically. Most people want to know 
that they are being heard and there 
is someone on the other end of the 
communication, says de Haan, 
who notes that that this can stop a 
member’s potentially bad behavior 
from escalating.

 Point #4: use police pres-
ence . De Haan suggests that asso-
ciations that are already dealing 
with a troublesome member have 
a police officer at board meetings. 
In her experience, a police pres-

ence helps to keep members who 
otherwise might get out of hand 
in check. Paying the fee for an 
off-duty police officer to monitor 
meetings is worth it if it helps the 
board complete business without 
any outbursts or drama.

 Point #5: Avoid individual 
conversations . De Haan doesn’t 
recommend that board mem-
bers or managers have individual 
conversations with a disgruntled 
member. Instead, invite a third 
party as a witness to any meet-
ing you might have. The board 
president or a board member who 
doesn’t have any personal involve-
ment with the complaining mem-
ber is appropriate. In the case 
of a board that tends to be more 
hands-off, the manager should 
ask his supervisor or another per-
son higher up in the management 
company to attend a meeting. 
Again, psychologically, a mem-
ber might be assuaged by thinking 
that someone with a lot of author-
ity is paying attention. During 
that meeting, the manager should 
make a “to do” list to resolve the 
complaint, review the list with the 
member, and ask him to sign off 
on it so everyone is in agreement 
about what has happened and a 
plan of action, if that’s applicable.

 Advise board members to never 
get into an argument with a dissi-
dent member who confronts them. 
Let the board’s rules and regula-
tion of behavior take care of the 
situation. Heated arguments never 
end well. However, if there is a 
confrontation or other disruption, 
board members shouldn’t be afraid 
to call the police. Even if it ends up 
being a civil matter, rather than a 
criminal charge, the incident is on 
record in case there’s a problem in 
the future.

determine Who Pays  
for disruption
Should the association absorb the 
costs associated with a problem 
member or can it pass on the cost 
of handling the member to the 
member?

 “This is state-specific,” says de 
Haan. For example, in Florida, 
association members can adopt 
an amendment to the governing 
documents to provide for non-liti-
gation and pre-litigation attorney’s 
fees recovery. Such an amendment 
would say that costs incurred by 
your association for this type of 
matter can be charged back to that 
person and would be subject to a 
lien if they aren’t paid—just like a 
maintenance cost.

 When costs such as fees for a 
police officer at meetings can’t 
be charged to a problem member, 
they’re still a good investment in 
the community.

 “Disrupted meetings can lead 
to the bulk of the people who 
might be interested in serving on 
the board being driven away,” 
says de Haan. Keeping the meet-
ing calm and allowing the board 
to conduct business will encourage 
people to come to the meetings or 
serve on the board, she says. And 
check whether, in your state, it’s 
permissible to videotape or record 
meetings. A member may think 
twice about being disruptive if he 
knows that it’ll be documented. ♦

Insider Source

ellen Hirsch de Haan, esq .: Becker & Polia-
koff, 311 Park Place Blvd., Ste. 250, Clearwa-
ter, FL 33759; www.bplegal.com.

Board Member Harassment 
(continued from p. 3)
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➤  Assessments not Based on  
re-Platted number of Lots

Facts: A homeowner purchased eight lots in a gated 
community. The lots were later re-platted into three 
lots. The association’s declaration wasn’t amended to 
reflect the re-platting, however. The owner’s property 
was still considered by the association to be made up 
of the eight lots into which it had originally been split.

 The association was authorized under the govern-
ing documents to collect assessments for each lot in 
the community. The association charged the owner 
assessments for eight lots; the owner argued that he 
should be charged assessments for only three lots—
that is, the number of lots that had been created by 
the re-platting. After the owner refused to pay, the 
association placed a lien on his property and sued 
the owner, asserting that it was entitled to recover 
assessments on all eight lots because it never amended 
the declaration to reflect the re-plat of those lots. A 
court ruled in favor of the association, and the owner 
appealed.

decision: A Florida appeals court upheld the deci-
sion in favor of the association.

Reasoning: The appeals court agreed with the trial 
court’s finding that the association was entitled to 
assess the owner’s property as eight separate lots—
even though the lots had been re-platted as three 
lots. It noted that a platted piece of property subject 
to assessments within a community should be deter-
mined by how it’s described in the declaration. Here, 
the property was specifically referred to in the decla-
ration as eight and not three lots; the declaration had 
never been amended to include the re-plat into three 
lots. The association was obligated by the declaration 
to charge assessments according to the number of lots 
specified there.

•	 Straub	v.	Muir-Villas	Homeowners	Assn.,	December	2013

➤  outside Buyer Can’t Challenge  
Condo Bylaws

Facts: The sale of any unit in a condo building trig-
gered the condo board’s “right of first refusal” under 
the bylaws to purchase the unit before it was offered 
to an outside buyer. When the board learned that a 
member had entered into a contract with an outside 
buyer, it exercised its right.

 The bylaws allowed the board to raise the funds 
for the purchase in several ways, including using 
existing association funds, a bank loan, sums raised 
through a special assessment of all unit owners, or 
designating another entity to buy the unit. In this 
case, the association decided to allow another mem-
ber to buy the seller’s unit, “flip” the unit by upgrad-
ing it and selling it to an outside buyer, and keep 50 
percent of the profits and give 50 percent of the prof-
its to the board, for the benefit of the other members. 
The member buying the unit set up a limited liability 
company (LLC) that would buy the unit, rather than 
buying it personally.

 The outside buyer sued the board, asserting that 
it hadn’t properly exercised its right of first refus-
al because it hadn’t purchased the unit in the ways 
specified in its governing documents. Rather, it had 
allowed an LLC to buy the unit. The buyer accused 
the board of “tortious” interference with his sales 
contract under the guise of exercising its right of first 
refusal and then failing to consummate the sale itself 
properly according to the bylaws. The board asked 
the court to dismiss the case.

decision: The New York Supreme Court ruled in 
favor of the board.

Reasoning: The contract between the outside buyer 
and seller advised the buyer that his sale was condi-
tioned on the board’s right of first refusal in the man-
ner provided for in the bylaws. The bylaws stated 
that the board could either purchase the unit itself or 
assign a designee for that purpose. The LLC formed 
by the member became that designee, said the court. 
The board unanimously voted that the LLC would 
finance and facilitate the exercise of the right of first 
refusal by purchasing the unit and then reselling it for 
the benefit of the unit owners.

 “There is no indication that the board failed to 
comply with the bylaws in furtherance of exercising 
the right of first refusal in all aspects, including who 
provided the financing and who became the desig-
nee,” said the court.

 Additionally, an outside buyer in cases like this 
“does not have standing to allege a claim of tortious 
interference of a contract grounded in the board’s 
alleged non-compliance with its bylaws,” the court 
concluded. ♦
•	 Bittens	v.	Board	of	Mgrs.	of	the	Octavia	Condo,	December	2013

r e c e n t  c O u r t  r u l i n g s
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view safety problems you may 
have missed. When you are on 
your property, you might not 
notice trouble spots—for example, 
potential hiding places and vul-
nerable points of entry. Something 
small, like trimming overgrown 
bushes surrounding parts of the 
property, can deter criminals from 
lurking unseen. Eliminating con-
venient hiding places is just one of 
many tips that police can give you 
that you haven’t thought about on 
your own.

 Another area of concern for 
managers is risk management. 
You’ll want to cut your liability 
as much as possible. If you’re ever 
sued for negligence for a crime that 
occurs in your community, the fact 
that you got a police assessment 
can be used to help you defend 
yourself. It’s something that you 
can do that may help show that 
you took reasonable steps to pre-
vent crime.

 If, on the other hand, you don’t 
get some kind of assessment of 
your community, a smart plain-
tiff’s attorney may use that to 
show that you didn’t try to prevent 
crime—especially since getting a 
police assessment is free and avail-
able in most places. Don’t make 
it easy to use this strategy against 
you in court.

 Keep in mind, however, that if 
you don’t follow the recommenda-
tions the police officer gives you, 
the assessment won’t help you. 
And it could actually hurt you. 
That’s because if you’re sued, the 
officer may be called to testify 
about the recommendations he 
gave. So if you don’t intend to fol-
low through on recommendations, 
it might do more harm than good 

to schedule an assessment. It could 
leave you more open from a liabil-
ity standpoint than not getting an 
assessment at all.

Assessment is Budget-
Friendly
Getting a police assessment can 
save you money because you won’t 
have to hire a professional secu-
rity company to do essentially the 
same thing. If you’ve been consid-
ering certain security measures 
that are expensive, the police can 
give you a better perspective on 
whether those measures are worth 
it, and what, if anything, would be 
a better option.

 Major items, like a security 
fence around the community, may 
seem like a broad approach that’s 
worth the money, but you might 
find out through an assessment 
that there’s a more effective and 
less expensive option. Bigger isn’t 
always better when it comes to 
security measures.

Arranging an Assessment
To arrange an assessment, con-
tact your police department. The 
crime prevention unit of your local 
police is usually the starting point 
for assessments, but if your police 
department doesn’t have a pre-
vention unit, ask to speak with 
an officer who can help you with 
crime prevention at your property.

 Set up an appointment for the 
officer to visit. You may have to 
wait for your appointment if your 
department is busy, but that can 
give you more time to take stock of 
your community and get together 
a list of concerns and questions 
that you have or that members 
have expressed.

 When you talk with the officer 
ask about the services the depart-

ment provides; they’ll vary from 
department to department. Ask 
how long a typical visit is, and 
be prepared to show the officer 
around your community within 
that time frame. A customized 
assessment might not be available 
for every community, but improve-
ments to even basic potential prob-
lem areas are certainly worthwhile.

 You could also ask whether 
the police officer will have time to 
meet with members to discuss safe-
ty tips. The police may have hand-
outs to distribute to members. 
Arranging a meeting is another 
way to defend yourself if you’re 
sued for negligence. It’s another 
thing that shows you took reason-
able steps to prevent crime.

 The typical police assessment 
won’t cover management practices. 
The officer usually evaluates only 
the obvious physical aspects of 
your community. So don’t expect 
the police to evaluate your entire 
security program. Even a basic 
assessment should give you enough 
ideas to improve what you’re 
already doing.

discuss Goals with officer
When the officer visits your com-
munity, discuss your goals. You 
don’t want the officer making 
expensive or impractical recom-
mendations that you can’t fulfill. 
That could leave you open to lia-
bility if someone can prove later 
that you were aware of a possible 
security improvement but didn’t 
implement it.

 Ask for “reasonable precau-
tions” since that’s what the law 
requires. Also, make clear to the 
officer which areas are the respon-
sibility of the community asso-
ciation and which are the private 
responsibility of each individual 

Risk Management 
(continued from p. 1)
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unit owner. Ask him to focus on 
the former. 

 Finally, instead of getting into 
an indiscrete conversation about 
your budgetary constraints, sim-
ply ask the officer for alternative 
ways to implement his recom-
mendations. For example, if the 
officer says you need to improve 
lighting in a certain area, you can 
discuss several ways to do this, at 
various costs.

Keep record of Meeting, 
recommendations
If the officer doesn’t give you a 
written report, keep a record of 
the meeting. Write down the offi-
cer’s name and the date and time 
of the assessment. This way, if 
something happens a year later, 
you’ll have a record that the 
assessment took place.

 Also write down the officer’s 
specific recommendations and 
how you plan to follow up. If the 
officer determines that you’re 
doing a good job already, write 
that down.

Follow up on 
recommendations
You must follow up on the recom-
mendations the officer gives you 
for the meeting to be worthwhile. 
If he says to fix your access gates 
because a bolt is loose, do it right 
away. Be sure to keep a record 
of changes or upgrades to your 
security. For example, when you 
trim bushes or replace light bulbs, 
keep a log of when you did these 
tasks. If you need to evaluate sev-
eral options to follow up on, write 
a memo. If you’ve followed up 
on recommendations, the officer 

could testify in your defense in a 
future negligence lawsuit.

 However, you should be careful 
when deciding whether to provide 
members with the officer’s find-
ings. If you do, don’t put the infor-
mation on your letterhead or in a 
letter from you. Let the informa-
tion come directly from the offi-
cer. Otherwise, you might assume 
a security duty you ordinarily 
wouldn’t have.

 For example, say the officer 
recommended security measures 
for individual members’ units. By 
putting this information on your 
association’s letterhead, a member 
might argue that the association 
had assumed a duty to provide 
these measures. ♦

Q There have been several incidents where cars 
have been speeding within the community I 

manage. It poses a real danger to members, especially 
because we have many children in the community 
who play in the common areas or on the front lawns 
of their homes. I’ve heard of other associations 
installing “traffic calmers” to stop cars from speed-
ing. What exactly are traffic calmers and what should 
I know about them before installing them?

A Traffic calmers—also known as pavement 
modifications—are physical changes made to a 

road, which prevent cars from speeding. These chang-
es include speed bumps, speed humps, and speed 
ridges (also known as rumble strips). Speed bumps 
are sudden narrow elevations that cross a road. Speed 
humps are like speed bumps, but are more gradual 
rises in the road. Speed ridges are indentations in the 
road that cause a distinct noise when a car travels 
over them.

 Wise use of traffic calmers can reduce acci-
dents in a community. But it’s important to choose 
the right type of traffic calmer for your needs. You 
may even need to install more than one type of traf-
fic calmer. Cars don’t slow down as much for speed 
humps and speed ridges as they do for speed bumps, 
so speed bumps may be more effective in reducing car 
accidents.

 Once you determine the traffic calmers that you’ll 
use, you should alert members and guests to their 
placement. An unwary motorist could wreck his car’s 
wheel alignment if he takes a speed bump too fast. 
And both pedestrians and bicyclists could fall if they 
don’t notice a speed bump in their path. 

 One way to minimize these incidents is to place 
warning signs by each traffic calmer. If several speed 
bumps are bunched together, one sign is enough. 
The sign should say “Speed Bump” or “Slow.” There 
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should also be posted signs that set a low speed limit 
near all traffic calmers. This, too, will alert pedestri-
ans and drivers to the presence of traffic calmers. If 
the association chooses an uncommon number for its 
speed limit, such as 12 miles per hour or 13 miles per 
hour, it’s more likely to get attention.

 Consider painting the speed bumps a bright color 
so they have maximum visibility, but be prepared that 
there might be pushback from some members who 
think that interferes with the aesthetic of the area 
where the traffic calmers have been installed. ♦

Q&A (continued from p. 7)


