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Follow FhA When Fostering holiday 
spirit in Community
The winter holiday season gives associations the opportunity to 
make their communities look festive and create a sense of camarade-
rie among members. Getting into the holiday spirit can lead to legal 
liability, though, if decorations or activities violate the Fair Housing 
Act (FHA). Pay attention to these aspects of holiday decorating when 
planning displays and celebrations.

take note of two Areas
The issue of holiday decorations in planned communities arises in two 
areas—decorations on individual homes and decorations in common 
areas such as community buildings, entranceways, or other commonly 
used portions of the common areas, notes New Jersey attorney Ron-
ald L. Perl. With regard to individual homes, it’s important to remem-
ber that in condominiums, the exteriors of the buildings containing 

f e a t u r e

(continued on p. 2)

Crack down on Contractor 
Overbilling errors
Especially in the recent economy, carefully watching costs can pay 
off in the end—but it can be time consuming. You may be tempted to 
pay invoices without really examining them, assuming that if you’re 
working with reputable vendors or contractors that you’ve worked 
with before, the charges are correct. But if you need to save time, do 
it elsewhere. Whether they’re accidental or intentional, mistakes are 
too often made on contractor invoices. To avoid being overbilled, look 
closely at contractor invoices. Here are the most common overbill-
ing errors that managers find in contractor invoices and how you can 
spot—and correct—them.

Vague or incomplete details
When a contractor sends you an invoice that’s vague, it should be a 
red flag. Since the association is paying for the work, it should know 
exactly where that money went. And it’s not an unreasonable expecta-
tion. This usually happens in two ways.

(continued on p. 4)
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trouble Brewing Over  
trick-or-treat Lawsuit
A federal lawsuit has been filed involving dis-
crimination allegations by homeowners in 
the upscale Blackhawk community of Con-
tra Costa County, Calif. The owners, who are 
the only couple in the community with young 
children, say that the HOA has banned their 
children from playing outside their home, 
accessing common areas, or trick-or-treating 
in the neighborhood on Halloween.

 According to the lawsuit, the couple was 
told that their children were not welcome in 
common areas that adult residents frequent-
ed freely, and if the children played outside, 
a lien would be placed on their house. The 
lawsuit alleges that the HOA and its man-
agement company discriminate against fam-
ilies by targeting them with these rules.

 The owners say that the rules violate the 
Fair Housing Act (FHA), which protects fami-

(continued on p. 2)



units are generally common, while in a homeowners association, the 
building exteriors may be individually owned, Perl points out.

 In both cases, however, there are usually restrictions in the gov-
erning documents with regard to alterations of the exterior appear-
ance of the buildings and replacement of items on the buildings. “In 
my experience, those restrictions most often give the governing board 
and/or architectural review committee the authority to permit exteri-
or changes, which would include holiday decorations,” says Perl. And 
that authority must be exercised in a uniform, nondiscriminatory 
manner. Neutral restrictions can pass legal scrutiny; restrictions that 
target a specific religion or religions cannot.

 Fair housing laws, both state and federal, can apply with regard 
to architectural restrictions on religious symbols, warns Perl. He 
says that the best known religious symbol case under the federal Fair 
Housing Act is a decision by the U.S. Court of Appeals for the Sev-
enth Circuit in which a Chicago condominium association’s rules 
prohibited the placement of any item in the common hallways. The 
association interpreted this rule to prohibit the display of a Jewish 
religious symbol called a “mezuzah” on the door frame of a unit. In 
this case, the appellate court found that a violation of the FHA could 
be found if it were proven that the enforcement of the rule was based 
on the unit owners’ particular religion [Bloch v. Frischholz, Novem-
ber 2009].

 Perl points to another federal case, in which the association had 
banned all religious services in a common room. The federal court 
found that the ban was permissible because it applied equally to all 
religious groups [Savanna Club Worship Serv., Inc. v. Savanna Club 
Homeowner’s Assn., December 2005].

 The U.S. Department of Justice has posted its position on religious 
discrimination in housing on its Web site. There it says:

Finding the right home has long been part of the American dream. That 
dream should not be denied because of discrimination or harassment based 
on religion. The Civil Rights Division’s Housing and Civil Enforcement Sec-
tion enforces the Fair Housing Act, which prohibits housing discrimination 
on the basis of race, color, religion, sex, national origin, disability, or famil-
ial status. These housing protections apply to discrimination in the sale or 
rental of housing, and also apply to the “terms and conditions” of the sale or 
rental of housing. Thus, if people are permitted to put decorations on their 
apartment doors, religious individuals should be able to put religious items or 
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lies with children from being treated differently than adult-only households. The 
couple also says they’re the victims of racial discrimination since they were told 
that some residents were upset that they’re a mixed-race couple. In addition to 
the rules restricting their children, they assert that rules surrounding parking, 
landscaping, and light fixtures have appeared to apply only to them. A hearing is 
set for February. ♦

Trick-or-Treat Lawsuit (continued from p. 1)
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decorations on their doors, such 
as a Jewish mezuzah or a cross. 
Similarly, when condominiums or 
apartments have a common room 
that can be reserved by residents 
for private activities like parties or 
book studies, residents seeking 
to hold a Bible study or other pri-
vate religious activity may not be 
discriminated against [www.jus-
tice.gov/crt/spec_topics/religious-
discrimination/ff_housing.php].

 “The key here is that equal 
access must be granted for a room 
that is available for private activi-
ties,” emphasizes Perl. “Requests 
to use space in a clubhouse that by 
rule is not available generally for 
reservation by residents need not 
be made available for reservation 
for religious purposes,” he says.

 The concept that communities 
may exercise nondiscriminatory 

control over the use of common 
areas would pertain to holiday dis-
plays erected by associations them-
selves, says Perl. “Associations that 
install Christmas decorations but 
refuse to allow similar displays by 
or for other religious groups are 
treading on potentially dangerous 
grounds,” warns Perl. The Bloch 
and Savanna Club Worship cases 
make clear that discrimination 
against particular religious groups 
is actionable, he stresses.

Celebrate safely
How can you foster holiday spir-
it while complying with the law? 
Allow residents to decorate indi-
vidual homes, as long as the deco-
rations don’t damage the exterior 
of the building for which the asso-

ciation is responsible. Place rea-
sonable limits on time, placement, 
size, and duration of the displays 
and address legitimate safety con-
cerns. (Limitations may consid-
er the impact of the displays on 
neighbors—for example, lights 
shining in a neighbor’s window all 
night). Remember that it’s crucial 
to be consistent and uniform for 
all religious groups. Finally, make 
community displays either neutral 
(with decorative lights and greet-
ings such as “Happy Holidays” or 
“Season’s Greetings”) or encom-
pass all religions in designing the 
display. ♦

Insider Source

Ronald L . Perl, esq .: Partner, Hill Wallack 
LLP, 202 Carnegie Center, Princeton, NJ 
08540; www.hillwallack.com.

Community Associations Insti-
tute (CAI) is expressing support 
for proposed federal rules that 
accomplish two important CAI 
goals: (1) helping more homebuyers 
obtain safe mortgage financing; 
and (2) stimulating a housing mar-
ket that has struggled since home 
prices began falling in late 2006. 
Both will provide more stability to 
community associations across the 
country.

 CAI filed public comments on 
Oct. 30 urging regulators to adopt 
practical mortgage standards that 
will protect homeowners, potential 
homebuyers, and common-interest 
communities. The 32,000-member 
organization expressed support 
for key aspects of the revised fed-
eral regulation known as Qualified 
Residential Mortgage (QRM).

 In addition to protecting con-
sumers from unscrupulous lend-
ing practices, the newly proposed 
rules are expected to accelerate the 
housing recovery by generating a 
greater flow of private capital to 
the mortgage market.

 Importantly, the proposed 
rule gives common-interest com-
munities limited lien priority on 
foreclosed homes. That means 
associations would be able to col-
lect all or at least a portion of the 
money that’s owed to them after a 
foreclosure.

 “This is welcome news for tens 
of thousands of community asso-
ciations and the tens of millions of 
Americans who call them home,” 
said CAI Chief Executive Offi-
cer Thomas M. Skiba, CAE. “We 
appreciate regulators considering 

various perspectives and applaud 
them for developing these impor-
tant consumer protections. This 
is how the process should work, 
with regulators being open and 
responsive to the views of critical 
stakeholders.”

 CAI and other groups raised 
serious concerns about the first 
QRM rule proposed in April 2011. 
The Dodd-Frank Act of 2010 
charged federal financial regula-
tors with developing standards 
to establish lower-risk mortgage 
loans, known as “qualified resi-
dential mortgages.” Consumers 
are protected from fraudulent 
lending schemes since only loans 
that meet strict lending standards 
are eligible for the QRM designa-
tion. They also benefit lenders that 
originate QRM-compliant mort-

(continued on p. 4)
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Proposed Federal Rules Further CAI Goals
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 description of work . A con-
tractor may send you an invoice 
with only a vague description of 
the work done. If you don’t know 
exactly what work was done, you 
won’t know if you’re being billed 
for the service you requested. You 
could be billed for work that you 
didn’t order, isn’t your responsibil-
ity, or wasn’t done at all. If you get 
a vague invoice, ask the contrac-
tor for another one that describes 
in detail the work that was done. 
The word “miscellaneous” in 
an invoice also is a red flag, and 
you should find out exactly what 
services and costs this category 
includes.

 Hours and number of work-
ers . Sometimes a contractor will 
bill you for labor costs at an hour-
ly rate, and either charge you for 
more hours than it actually worked 
or for more employees per hour 
than actually worked on the job. If 
the number of hours you’re being 
charged for isn’t specified in the 
invoice, ask the contractor for this 
information. Then ask the contrac-
tor how many people worked on 
the project. If either number seems 
too high, ask the contractor to 
explain. If you still have questions 
about the number of people who 
actually worked on the project, ask 

your employees if they can recall 
how many of the contractor’s 
workers were on the job and when.

unauthorized, unnecessary, 
or nonexistent Work
Sometimes a contractor will bill 
you for work you didn’t autho-
rize. The contractor may have 
gotten the go-ahead from one of 
your employees, even though the 
employee wasn’t authorized to give 
it. Or a member may have asked 
the contractor to do work and bill 
it to you.

 If you’re being billed for unau-
thorized work, ask the contrac-
tor for the name of the person 
who authorized it. If one of your 
employees authorized it, instruct 
the employee not to authorize 
work again without your permis-
sion. If a member authorized the 
work, tell the contractor that the 
member had no right to authorize 
the work or to bill it to the associa-
tion. The best solution is to nego-
tiate a provision in your contract 
that says you’ll pay the contrac-
tor only for work that “authorized 
individuals” have approved in 
writing.

 Some contracts give your con-
tractor the right to perform tasks 

and charge them to you when 
certain conditions are found or 
when work is “necessary.” But you 
shouldn’t always trust a contrac-
tor’s judgment of when a condition 
is found or when work is neces-
sary. This has happened common-
ly with snow accumulation. For 
example, if your contract autho-
rizes a contractor to remove snow 
and bill the association when at 
least an inch of snow has accumu-
lated on the ground, make sure 
that you’re not being billed for 
removal of snow after significantly 
less than the specified amount of 
snow has fallen.

 Check your contract to see how 
“necessary” work is defined and 
whether you think the work billed 
on your invoice meets that defini-
tion. If it doesn’t, tell the contrac-
tor that you refuse to pay for it. 
It’s smart to include a clause in 
your contracts saying that contrac-
tors must get your written permis-
sion to perform necessary work 
or work that hinges on certain 
conditions.

 And watch out for being billed 
for work or items the contrac-
tor didn’t actually provide. If you 
get an invoice for work you don’t 
remember being done, check to see 
if it was actually done. If you’re 

Cutting Costs (continued from p. 1)

gages because these loans are eli-
gible for preferential regulatory 
treatment and are more likely to 
be sold in the secondary mortgage 
market.

 All QRM-compliant loans 
must meet stringent lending stan-

dards recently adopted by the 
Consumer Financial Protection 
Bureau, meaning lenders must ver-
ify that borrowers have the ability 
to pay all monthly mortgage-relat-
ed costs—including community 
association assessments. This will 
mean lower homeowner delin-
quency rates, fewer foreclosures, 

and more financially stable com-
munity associations.

 As part of the Coalition for 
Sensible Housing Policy, CAI 
worked with a broad coalition of 
consumer advocates, real estate 
interests, and lenders to develop 
consensus-based rules that would 
protect borrowers and support a 
still-nascent housing recovery. ♦

In the News  
(continued from p. 3)
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unable to check on it yourself, ask 
the contractor about the work in 
question. This way, you put the 
contractor on notice that you’re 
inspecting invoices closely and 
that you won’t accept any padding.

Rates and Rounding
Rates—and they way they are 
“rounded up”—are one of the 
most important things that you 
should check for accuracy. There 
are two areas where discrepancies 
occur:

 Labor rate . Sometimes a con-
tractor will bill you for labor at 
a rate that’s higher than the con-
tract rate. If a billing rate seems 
incorrect, check to see whether it 
matches the rate set in your con-
tract. If the contractor gets paid 
by the hour, your contract should 
always set out the exact billing 
rate.

 Hours improperly rounded 
up . Sometimes contractors who 
are paid by the hour round up 
to the nearest hour, even if your 
contract with them requires them 
to bill you to the nearest 10- or 
15-minute increment. If this hap-
pens once or twice, it won’t cost 
you too much, but the costs will 
add up if you get a lot of bills that 
are rounded up to the nearest 
hour.

 If you’re being routinely billed 
for full hours of work and your 
contract doesn’t permit rounding 
up, ask the contractor to explain. 
If the contractor admits to round-
ing up, negotiate a reduction in 
your bill and tell the contractor 
you will no longer accept round-
ing up. If the contractor denies 
rounding up, put the contractor on 
notice that you’ll be examining the 
invoices closely and monitoring 
some of the work time yourself.

Personnel not essential  
or not used
Sometimes a contractor will bill 
you for the time of nonessen-
tial personnel or trainees. As a 
rule, you should not pay to train 
new employees, and you certain-
ly shouldn’t pay for the time of 
employees who don’t work. If you 
get a bill and the labor portion 
seems too high, ask the contrac-
tor exactly who was working on 
the project and in what capacity. 
If the contractor says that a train-
ee was used, tell the contractor 
you don’t want the trainee’s time 
to be billed at the full rate. Try to 
find out whether everyone on the 
job was actually working. Check 
with your employees to see if they 
noticed how many of the contrac-
tor’s workers were actually work-
ing at the job site.

 Sometimes a contractor will 
charge you for the use of a sub-
contractor when no subcontractor 
was actually used. If you suspect 
that no subcontractor was used on 
the job, ask the contractor for the 
name and phone number of the 
subcontractor and call to find out 
whether it did any work.

trumped up Charges
Unfortunately, there are some 
unscrupulous contractors who 
inflate costs or charge for items or 
services that never come to frui-
tion. Watch out for these pitfalls.

 double-billing . Sometimes a 
contractor will bill you twice for 
a back-ordered item—once when 
it orders the item and again when 
it receives the item. A contrac-
tor may also try to bill you either 
for work in progress or work that 
it hasn’t yet begun and then bill 
you again after the work is done. 
What’s the solution? If you get a 
bill for work or items that seem 

familiar from a previous invoice, 
check to see whether you have 
already paid for them. If so, show 
the contractor the original invoice 
and the canceled check if neces-
sary. To avoid this double-bill-
ing problem, you should pay for 
items only after they are actually 
received or used and for work only 
after it’s actually done.

 Improper taxes . Sometimes 
a contractor will charge you for 
nonexistent sales taxes and simply 
pocket the extra money. For exam-
ple, a contractor could try to bill 
you for materials and labor and 
then compute and add on sales 
tax for both the materials and the 
labor—even if there is no sales tax 
on labor. Having your accoun-
tant double-check that all sales tax 
computations are legitimate can 
help you avoid this.

 travel time . Sometimes con-
tractors overbill you for travel 
time. The amount of travel time 
may be excessive or rounded up to 
the nearest hour. If a contractor 
charges you an excessive amount 
for travel, ask what its travel 
schedule was. Say that you won’t 
pay for excessive travel time and 
that even if the contract doesn’t 
say so, you want travel time round-
ed up to the nearest 10-minute 
increment, not to the nearest hour.

 Past-due amounts . A con-
tractor may bill you for amounts 
past due that you have either paid 
or have never been billed for. If 
you get a bill for an amount past 
due, check your records to see 
if you were ever billed for that 
amount and whether you paid 
it. If it turns out that you have 
already paid the amount and the 
check has cleared your account, 
show the canceled check to the 
contractor. If you haven’t been 
billed for that amount, ask the 

(continued on p. 6)
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contractor for a copy of the origi-
nal invoice, which should state 
what you were billed for.

 Late fees not in contract . 
Sometimes a contractor will bill 
you a late payment fee even if the 
contract doesn’t authorize late 
payment fees. It may also try to 

charge you interest on the overdue 
amount or an administrative fee 
for the cost of billing you twice. If 
you’re charged a late fee or inter-
est charge, check your contract to 
see if it allows such fees. If it does, 
check to see whether you paid 
within the deadline. If it doesn’t, 
get the fee or charge removed.

 Brand-name parts . A contrac-
tor may bill you for more expen-

sive brand-name parts but actually 
use generic or used parts. Make 
sure your contract specifies what 
kinds of parts the contractor will 
use. Ask the contractor for a copy 
of the invoice for the product that 
identifies the product’s brand 
name, unless the product’s brand 
name is clearly visible on the prod-
uct itself. ♦

➤  Association Prevails on 
unsubstantiated AdA, FhA Claims

Facts: A former homeowner in a planned communi-
ty sued the association, claiming that it had violated 
the Fair Housing Act (FHA) and the Americans with 
Disabilities Act (ADA) concerning a walkway built 
to the house she previously owned and access to the 
swimming pool and related shower and bathroom 
facilities by persons in wheelchairs. The owner said 
that she has a bone disease and an anxiety disorder, 
but didn’t specify exactly what they are. For the anxi-
ety disorder, she claimed to need a service dog, whose 
presence reduced her anxiety.

 The association asked the trial court for a judg-
ment in its favor without a trial, challenging her claim 
of disability. It noted that she hadn’t produced medi-
cal evidence of any kind or even an affidavit of her 
alleged disabilities.

decision: A Texas trial court ruled in favor of the 
association.

Reasoning: A person is disabled under the ADA only 
if she has, or is perceived as having, an impairment 
“that substantially limits one or more of the major life 
activities,” the trial court stated. This definition must 
be interpreted strictly, it noted. The trial court said 
that the owner failed to offer evidence from which a 
jury could reasonably conclude that she was disabled 
within the meaning of the ADA.

 Moreover, she hadn’t properly alleged a violation 
of the ADA by the association. She referred to there 
being stairs between the sidewalk and the office, pool, 
and restroom, but merely said it was painful for her to 
use them, not that she was unable to do so. Instead, 
she stated that she may have “wheelchair friends” 

who would be unable to access those facilities. The 
trial court pointed out that the owner doesn’t have 
standing to sue on behalf of such unidentified indi-
viduals. And her complaint that she wasn’t given the 
necessary code for access to the pool has nothing to 
do with the ADA, said the trial court.

 The FHA makes it unlawful to discriminate 
against individuals with disabilities in housing. Such 
discrimination occurs when a defendant refuses 
to make reasonable accommodations necessary to 
afford an individual with disabilities an equal oppor-
tunity to use and enjoy the premises, the trial court 
said. The burden of proof is on the plaintiff—here, 
the owner—to show that a particular accommoda-
tion was necessary because of her disability and that 
the defendant—here, the association—unreasonably 
refused to make the accommodation. In this case, not 
only did the owner fail to show she’s disabled, but she 
also failed to identify any necessary accommodation 
that the association refused to implement, the trial 
court stressed. “All that [the owner] has even alleged 
is that she had a poor relationship with [the associa-
tion], and that she believes it is because she has a dis-
ability,” said the trial court. That’s insufficient to 
move forward, said the trial court.

•	 Haynes	v.	Indian	Hills	Harbor	Home	Owners	Assn.,	September	2013

➤  Association didn’t Fraudulently 
Conceal defects in unit

Facts: After a member moved into the unit he pur-
chased in a condo building, he discovered defects 
including inadequate fire protection, violations of the 
state energy code, shoddy insulation work, and poor 
ventilation, among other problems. He requested that 
the association cure—that is, fix—the defects. When 

Cutting Costs  
(continued from p. 5)
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it didn’t, the member sued the association for breach 
of contract and fraud. The association asked the 
court to dismiss the member’s claims.

decision: A New York trial court granted in part and 
denied in part the association’s request.

Reasoning: To prove breach of contract, the mem-
ber had to show that he and the association signed 
a contract, the member performed his obligations 
under the contract, the association failed to deliver 
what it had promised in the contract, and the member 
suffered damages as a result. The trial court deter-
mined that the member had met these requirements. 
The association signed a “home contract and offer-
ing plan” with the member promising that it would 
deliver a unit that met certain standards, including 
quality workmanship and safety features. The trial 
court agreed with the member that the defects in the 
unit were a “material breach” of the home contract 
and offering plan and that the association further 
failed to cure those defects, resulting in damages for 
the member. However, the trial court dismissed the 
fraud claim. That was because the member couldn’t 
prove that the association had purposely concealed 
the defects.

•	 Simoni	v.	Fifth	on	the	Park	Condo,	LLC,	October	2013

➤  Failure to Provide handicap-
Accessible Parking Violated FhA

Facts: A renter who used a wheelchair sued a condo 
association, alleging that the unavailability of hand-
icap-accessible parking in the building violated the 
Fair Housing Act (FHA). The 40-story building 
has 342 parking spaces, seven of which are handi-
cap accessible. But the association sold the acces-
sible spaces to members without disabilities. When 
the association turned down the renter’s request for a 
parking accommodation he sued it, claiming that the 
sale of the accessible spots to individuals without dis-
abilities violated the FHA because it meant that the 
association failed to retain accessible spots for indi-
viduals with disabilities, and that this discrimination 
prevented the renter’s use and enjoyment of his unit.

decision: An Illinois trial court ruled in favor of the 
renter.

Reasoning: The FHA requires that the public areas 
of a building be accessible and that the building have 
an accessible route, said the trial court. While the 
FHA doesn’t create a right to an assigned handi-
capped parking space, the association could’ve satis-

fied FHA requirements in several ways, including by 
reserving at least some accessible spaces for individu-
als with disabilities, the trial court noted. While the 
FHA and its implementing regulations didn’t require 
the association to choose any particular method, it 
had to do something to comply with its design-and-
construction obligations to make the public areas of 
the building accessible and to provide an accessible 
route. So, while the sale of accessible spaces to resi-
dents without disabilities wasn’t by itself an FHA vio-
lation, such sales may be an FHA violation if they are 
made without providing alternative means for making 
the building accessible, the trial court stated. “The 
FHA’s design-and-construction obligations would be 
neutered if developers or owners could comply sim-
ply by constructing accessible parking spaces even if 
they immediately took steps that made those spaces 
unavailable to persons with disabilities,” it concluded.
•	 Jafri	v.	Chandler	LLC,	October	2013

➤  Association Can’t Reopen Case 
Against Member

Facts: A condominium board sued a member for 
allegedly barring the association manager from 
accessing her unit to make repairs, among other 
claims. At the trial, the association’s only witness was 
its manager. He testified that the member had refused 
to let him into the unit to fix problems that had been 
discovered by the association. The member asked the 
court to dismiss the case, arguing that the association 
presented no proof that she had denied him access. 
The court agreed that the association lacked proof. 
But the association asked the court for more time to 
provide it; it said that it had more testimony from the 
manager but had inadvertently left it out. The trial 
court gave the association 90 days to provide the 
proof, but it missed the deadline and later asked the 
trial court to reopen the case.

decision: A New York trial court denied the associa-
tion’s request and ruled in favor of the member.

Reasoning: A trial court has the discretion to allow 
a party to reopen a case and supply evidence to cor-
rect deficiencies in evidence that have inadvertently 
occurred, the trial court noted. However, several fac-
tors are used to determine whether this is appropri-
ate, including whether the party seeking to reopen a 
case provides a sufficient explanation for its failure to 
present the omitted evidence and whether the omitted 
evidence is newly discovered.

(continued on p. 8)
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 Here, the association had been given nearly three 
months to provide support for its position. Three days 
after its deadline for doing so, it instead moved to 
reopen its case, the trial court noted. The sole expla-
nation for failing to present evidence during its case 
regarding the member’s failure to provide access was 
that such evidence “may have been inadvertently 
omitted.” And the association offered no explana-
tion as to why it took it three months to reach that 
conclusion.
•	 3235	Cambridge	Owners,	Inc.	v.	Woo,	October	2013

➤  Conditioned Approval of new Garage 
Was Constructive denial

Facts: In order to use his new motorized wheelchair, 
a disabled homeowner in a planned community mod-
ified his car to transport the wheelchair. Because of 
the modification, the car no longer fit in the owner’s 
garage. He asked the architectural review board to 
approve plans for a larger detached garage that he 
wanted to build on his property. The board denied 
the request. The owner resubmitted the request, mak-
ing it clear that he was asking for a reasonable accom-
modation under the Fair Housing Act (FHA). The 
board conditionally approved the request as a need-
ed and reasonable accommodation under the FHA, 
but it required the owner to bring the property into 
compliance when and if he sold his home. The owner 
rejected the proposal and sued the association for dis-
crimination. The association asked the trial court to 

dismiss the owner’s claim. It contended that because 
it had ultimately approved the request, it had not dis-
criminated against the owner.

decision: An Alabama trial court denied the associa-
tion’s request.

Reasoning: To prove that the association had failed 
to provide a reasonable accommodation under the 
FHA the owner had to establish that: (1) he is dis-
abled or handicapped within the meaning of the 
FHA; (2) he requested a reasonable accommoda-
tion; (3) the accommodation was necessary to afford 
him an opportunity to “use and enjoy his dwelling”; 
and (4) the association refused to make the requested 
accommodation.

 The trial court determined that the owner met 
these requirements. First, he was a paraplegic. Sec-
ond, his request for approval of his garage plans con-
tained explicit language that the application was a 
request for a reasonable accommodation from the 
association’s covenants. Third, a sheltered parking 
area for the modified vehicle would prevent weather 
damage, property theft, and other risks that might 
stop him from being able to transport his wheelchair, 
thereby making it difficult for him to live in the com-
munity. Finally, the association’s initial denial was a 
violation of the FHA and its conditioned approval 
was a “constructive denial” because it would cause 
the owner to incur demolition costs that other non-
disabled owners wouldn’t. The trial court allowed the 
case to proceed to trial. ♦
•	 Moates	v.	Plantation	Oaks	Homeowners’	Assn.,	October	2013
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