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i n s i d e  t h i s  i s su e special issue:  
tips for effective  

association leadership

take Five Qualities into account  
When assembling Board
Inevitably, for one reason or another, a community association board 
member will give up her position. When this happens, the associa-
tion has the sometimes difficult task of replacing the outgoing mem-
ber. There are certain qualities that some people have that make them 
more suitable for the role than others. Experience, of course, helps 
too. After all, the more a new board member knows, the more she’ll 
be able to contribute to the association in a meaningful way. You may 
be asked to help the board determine who the best replacement for an 
outgoing board member is. If so, consider whether she has some or all 
of the following important qualities that make for a successful com-
munity association board of directors, or can change the makeup of 
the board in a meaningful way.

Quality #1: adds diversity
Balance is the key to having an efficient board of directors. A board 
consisting of men and women of varying ages and backgrounds helps 
keep things interesting and ensures all members’ viewpoints are con-
sidered. Older members have experience, and younger members may 
have insight into fresh new ideas or technology that can help the 
community.

 Diverse professional backgrounds help add hands-on knowledge 
from many different areas of expertise to the group. For example, 
having an accountant on the board could be useful when talking 
about financial issues, while someone with a contractor’s background 
would be knowledgeable about construction projects within the 
community.

 A diverse board of directors helps bring different perspectives to 
the table and helps ensure that the community is fully represented by 
all members of the association. So when you’re determining which 
candidate to add to the board, consider how much his background 
will add some new and useful skill or outlook.

(continued on p. 2)

Produced in consultation with

hOas targeted in state  
campaign Finance law
By signing Senate Bill 1454 into law, 
Arizona Gov. Jan Brewer has pulled 
community associations into the fray 
of campaign finance legislation that 
critics have said is “sweeping.” They 
say that the pressure to pass the bill 
increased in the final hours of the leg-
islative session, as it became a catchall 
for some stalled measures in the Arizo-
na Senate and House. The new law will 
go into effect Sept. 13, 2013.

 Now, planned communities are 
realizing what the new law means for 
them—it includes a slew of provi-
sions that will change how homeowner 
associations do business—and they’re 
not happy. While the law technically 
addresses campaign finance, providing 
new rules on candidate disclosures in 
broadcast and print ads and preventing 
candidates from using public campaign 
dollars to promote a business, it also 

(continued on p. 8)



Quality #2: has Good communication skills
Without effective communication among board directors and 
between the board and the manager, directors simply can’t accom-
plish what they need to do for their community. And this lack of com-
munication can leave you and your staff frustrated and feeling as if 
you’re not accomplishing anything.

 A new board member must be able to utilize all of the communica-
tion options available to both the board and the community’s home-
owners. When a decision is needed from the board, it’s crucial that 
board members can come together and make that decision quickly. 
A member who has trouble using email, for example, won’t be able to 
communicate about an issue, which can hold up a decision. So make 
sure that a new board member is qualified in this way. And consider 
offering a refresher course to help board members who have fallen 
behind on keeping up with the latest technology.

 Conveying what the board wants accomplished to the manage-
ment company is just as important a skill. If your association works 
best with an assigned point of contact on the board to communicate 
with you and your management staff, make sure that this person can 
communicate effectively with you.

Quality #3: commits to active involvement
This stands alone as the number-one factor in the success of an asso-
ciation board. Like most things in life, you get out of it what you put 
into it. In order for a community to thrive, it must have an active par-
ticipation among the leaders. So a prospective new board member 
should be aware that she’ll be expected to do these things:

 ■ Attend all possible community-related meetings (stress that if 
her schedule doesn’t allow it, she shouldn’t volunteer);

 ■ Give her vote when a decision is needed—after all, making basic 
community decisions is a main role of being a board member;

 ■ Attend community events that she helps plan—this sends the 
right community message to other homeowners;

 ■ Obey the deed restrictions—don’t be a hypocrite, all rules apply 
to leaders as well; and

 ■ Maintain financial responsibility.

 There’s no perfect recipe for a good association board of directors. 
A well-run community starts with a committed group of community 
volunteers leading the charge and making wise decisions for the com-
munity as a whole. Maintaining core values and fulfilling set respon-
sibilities will lead to a well-run association. But there’s also a fine line 
between being active and involved, and being obsessed with the posi-
tion. Ask yourself whether a prospective board member seems like 
she’ll treat the position as a volunteer with responsibility, rather than 
as a career.
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Quality #4: has common sense
It’s important for a board of directors to have a bit of 
“street smarts” or common sense when making com-
munity decisions. Association documents are writ-
ten when the community is first established, so if the 
community has been around for 50 years, over time, 
things may have changed. If your community has 
rules or policies that are aged and no longer relevant, 
it’s important for a board to know to reevaluate them 
and make the appropriate changes.

 Having common sense usually means looking at 
the big picture. For example, let’s say you have an 
insurance claim because a storm took down a por-
tion of your community fence. Your community has a 
$1,000 deductible. If the damage is $1,850, as a group 
it would be a wise decision to pay the repairs in cash 
instead of making the small claim. Why? Because 
ultimately, the following year the premiums will most 
likely go up and will quickly eat into the $850 of cash 
savings that the community experienced over the 

short term. Is a board member able to stop, stand 
back, and think about a situation like this in terms of 
the association’s long-term goals?

Quality #5: is Volunteering for the  
Right Reasons
Being a director means being a volunteer who repre-
sents the entire association in which she lives. There’s 
no room on a community’s board of directors for 
anyone who has an axe to grind. Make sure that 
a prospective board member seems unbiased. She 
shouldn’t even run for your association board if her 
only goal is to get her neighbor in trouble for all the 
years that he’s been annoying. Getting elected to the 
board also doesn’t give the new member permission 
to hire friends as contractors or recommend com-
munity improvements that affect only her area of the 
neighborhood. All decisions need to be made in the 
interest of the entire community. ♦

Anticipating risks and then coming up with reason-
able, cost-effective, and practical ways to reduce them 
is a large part of being an effective association man-
ager. Because you and your staff are at the commu-
nity day-in and day-out working on everything from 
dealing with the board to making sure that landscap-
ing projects are going well to responding to members’ 
complaints or questions, you’re in the unique posi-
tion of seeing potential problems before they arise. 
We polled our experts for their most valuable tips for 
reducing the risks that can often catch an association 
unawares. Here are the top 10.

BOaRd MeetinGs

✘ don’t serve alcohol at Board Meetings

Don’t serve alcohol—in any quantity—at your 
board meetings. You may try to make board meet-
ings more sociable by making them into a party-type 
atmosphere. While one alcoholic drink seems harm-
less, it could potentially cause trouble if there’s ever 
a lawsuit about decisions reached by the board at the 
meeting.

 When a dispute between members and a board 
over a board’s decision results in a lawsuit, the court 
normally shows deference to the board’s decision 
because of the “business judgment rule,” which says 
that as long as the board’s decision wasn’t prohib-
ited by the governing documents or made for some 
improper reason the court won’t second guess it. 
But if the board members had been drinking alcohol 
when they made the decision, their judgment could be 
said to have been impaired. And if the court thinks 
there’s a possibility of this, it could undercut every 
decision the board has made and open up all of its 
decisions to challenge.

✔ Keep Good Meeting Minutes

When keeping the minutes of a board meet-
ing, it’s important to know what to include and what 
to exclude. Minutes kept incorrectly can have seri-
ous consequences. The purpose of the minutes is to 
keep an objective account of the business conducted. 
Board members change and memories fade, so the 
minutes must preserve an accurate record of actions 

(continued on p. 4)

top 10 dos & don’ts for Reducing Risks

R I S k  M A n A g e M e n t
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taken, so that they’re useful to future boards and 
members.

 The key to keeping good meeting minutes is to 
make them concise. You should record all actions 
taken at a meeting, without going into painstaking 
detail about conversations and debates that aren’t 
necessary to understanding the action taken. Even if 
what is said at a meeting is an objective fact, don’t feel 
that you automatically need to include it. Remember 
that anything recorded in the minutes could be read 
later by someone suing the association. The more you 
give them to read, the more likely they’ll find some-
thing they can use against the association.

insuRance

✘ don’t delay in Reporting accidents  
to insurer

If someone is injured on your community’s property, 
don’t delay in notifying your insurer. If you do, your 
insurer might refuse to cover the claim, if the policy 
says that you must notify the insurer of any occur-
rence as soon as practicable. If you notify your insur-
er, say, several months later or when the member sues 
the association, the insurer might refuse to cover the 
claim. Then you could face a lawsuit by an injured 
member and a lawsuit by the insurance company, 
which might ask a court to confirm its position.

 In some cases, courts have held that an insurer 
didn’t have to cover the claim because the associa-
tion hadn’t complied with the notice requirements of 
the policy. This could be true even if after an inspec-
tion of the alleged cause of the injury you think that 
the association isn’t responsible for it. The delay could 
cost the insurer the advantages quick notice would’ve 
given it, such as the opportunity to settle the claim at 
an early stage.

✔ conduct legal checkup of  
swimming pools to avoid liability

Make sure that your community swimming pools are 
ready for action this summer by checking their safe-
ty, insurance coverage, and legal compliance. Many 
associations don’t conduct legal checkups, which is 
risky considering the number of lawsuits and regu-
lations that exist. A big part of a checkup should be 
conducting an insurance inspection. Your association 
should inspect the pool area with a representative 

from the association’s insurer, if one is available and 
willing to visit. This person may be able to advise you 
of ways to reduce the association’s exposure to liabil-
ity, such as having a telephone that’s immediately 
accessible in the event of an emergency.

 At this time, you should also review your liabil-
ity insurance. It’s difficult to determine how much 
liability is sufficient to protect associations against 
pool-related incidents such as slips and falls and 
drownings, but input from your association’s insur-
ance agent will be helpful. With the input, the board 
can consider whether to raise the limits of liability.

hazaRds

✔ install Barrier around Gas Regulator

If your community gets deliveries of natural 
gas, install a barrier around the gas regulator to pre-
vent accidental contact with it. The barrier could be 
anything from a fence to a plastic protector, as long 
as you feel it will keep members and workers away 
from the regulator. If the gas regulator is acciden-
tally struck, fires could erupt, exposing your com-
plex to extensive fire-related damage. And this could 
lead to lawsuits from members whose property was 
damaged.

 You should follow the general rule that any time 
an apparatus that’s handling natural gas is exposed 
to cars or maintenance equipment that could run into 
it, it must be protected. Recommend the appropriate 
protective measures to the association.

✔ perform thorough inspections  
of detention Basins

If your association is responsible for the maintenance 
of a storm water basin, also known as a detention 
basin, be sure to inspect it thoroughly. Check it not 
only for functional cleanliness but for design defects, 
too. If you fail to inspect it and flooding occurs, your 
association could be held responsible for damages 
caused by the flooding.

 Example: You maintain the storm water basin 
but don’t inspect its design closely enough to recog-
nize its inadequate depth and the lack of an outflow 
mechanism. During a storm, some units are flooded 
when the basin overflows. The members who were 
affected sue the association. You could claim that it 
was the developer, not the association, that had built 
the basin, and so the defect wasn’t the association’s 

Risk Management (continued from p. 3)
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responsibility. But past courts have disagreed with 
that logic, saying about associations in similar cir-
cumstances that if the association had inspected the 
basin closely enough, it would’ve found the defect and 
been able to fix it prior to the storm. 

RecReatiOnal aReas

✔ inspect sports courts for slip-and- 
Fall hazards

If you have basketball, tennis, or other sports courts 
in your community, inspect them regularly for slip-
and-fall hazards. Basketball courts especially are 
prime slip-and-fall sites because children playing 
may not notice hazards that might seem obvious to 
you. So check for all possible hazards—particularly 
uneven pavement and obstacles in the area around 
the basketball hoop—and fix them. Otherwise, if 
someone slips and falls on a hazard, a court could 
hold you liable for the person’s injury. 

 But what if a hazard on the court is “open and 
obvious?” Is it still your responsibility if the injured 
person could’ve seen the danger? Past courts have 
held that although a hazard is open and obvious to 
an observer, this didn’t relieve the association of the 
responsibility to keep the property safe—especially 
if the sport being played, such as a competitive game 
of basketball, had the tendency to distract the players 
from noticing details about the area.

✔ set sports court hours of Operation

Sports courts, such as basketball, volleyball, 
and tennis courts, are a great amenity for your com-
munity. But they can also lead to problems if you 
don’t control their use. For example, members could 
try to use the courts late at night or very early in the 
morning. The noise could disturb some members. To 
avoid this, encourage the association to set the hours 
of operation for sports court use. That way, people 
won’t be disturbed early in the morning or late at 
night by noise coming from the area of the courts. 

 Typical hours are 8 a.m. to 10 p.m., to give mem-
bers a chance to use the courts after work in the eve-
nings. But many associations set hours that conform 
to their quiet-hour policy, so you may want to use 
that as a guide when determining when you’ll open 
and close your courts. The new hours of operation 
should be a part of your set of rules governing the use 
of your sports courts.

secuRity

✘ don’t leave community unguarded 
Between security shifts

If you hire a security service or courtesy patrol, don’t 
leave the community unguarded between staff shifts. 
A gap of only a few minutes leaves your community 
open to crime and exposes you to a lawsuit if a crime 
occurs.

 For example, a New York apartment building 
hired a security service to guard its lobby. But the 
shift-changing procedure left the lobby unguarded 
for up to 15 minutes between shifts. During one of 
these 15-minute periods, an intruder came into the 
lobby and robbed a resident. The victim sued both 
the building owner and the security service for leav-
ing the lobby unguarded. The owner asked the court 
to dismiss the negligence case. But the court said the 
owner had to stand trial to determine if it should have 
known that the interval between shifts endangered 
residents [Gilmartin v. Helmsley-Spear, Inc., 1990].

FaiR hOusinG

✘ don’t Require people in Wheelchairs  
to use service entrance Only

Don’t require wheelchair users to enter and exit the 
building only through a service entrance. Doing so is 
a violation of federal fair housing law, which prohibits 
discrimination on the basis of disability.

 An Illinois community association learned this 
lesson the hard way. It had a rule requiring wheel-
chair users to enter and exit the building only through 
a service entrance, and even ordered its maintenance 
staff to block wheelchair users from entering and 
exiting the building through the main entrance if they 
tried. Some members sued the association and its 
president for violating fair housing laws.

 The association and members settled the lawsuit 
before it went to trial. The settlement terms required 
the association to, among other things, pay $83,500; 
rescind the rule in question and inform all members 
of this; send a letter of apology to the members who 
sued the association; and get fair housing training 
for all board members and staff. The settlement also 
required the board president to permanently retire 
from the board and not seek any future board posi-
tions [Trujillo v. Board of Directors of Triumvera 
Tower Condominium Assn., 2004]. ♦
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R e p A I R S  &  M A I n t e n A n c e

check documents, applicable law for plumbing Responsibility
The case law issued in recent years 
by U.S. federal and state courts 
was replete with lessons for com-
munity associations and their 
managers alike. A major theme 
that has emerged is the repair and 
maintenance of both common 
areas and members’ units. Some-
times, like in the following case, 
the dispute revolves around who 
owns an area (and therefore, who 
is responsible for its upkeep): the 
member or the association.

slow leak leads to  
Big Repair Bill
In that case, a member had a leaky 
sewer pipe two feet beneath the 
concrete slab underlying his con-
dominium. The leak was discov-
ered when liquid seeped up into 
the floors and carpet of the mem-
ber’s unit. The leak was reported 
to the association’s president, who 
called property management, 
who then sent a plumber to make 
repairs.

 The repairs were extensive, cost-
ing about $15,000. It was necessary 
to cut through the member’s floor, 
jackhammer the concrete slab 
underneath, and trench out and 
replace the 50 feet or so of sewer 
pipe that connected the member’s 
condo with the main service line.

 The association said the mem-
ber was responsible for the repair 
bill on the theory that the sewer 
pipe was an “exclusive use com-
mon area,” such as a parking space 
or patio, for which he was respon-
sible. The member wouldn’t pay, 
and the association sued. A trial 
court declared that the associa-
tion was responsible for the repair 

cost, and the association appealed. 
Later, a California appeals court 
agreed with the lower court’s 
decision.

 The appeals court noted that, 
under the association’s govern-
ing document, sewer pipes are not 
within any individual owner’s sep-
arate interest. It states, “The fol-
lowing are not a part of the Unit: 
roofs, foundations, below finished 
pad elevation, pipes, ducts, flues, 
chutes, conduits, wires and other 
utility installations wherever locat-
ed, except the portions thereof 
located within the physical bound-
aries of the Unit.”

 The court reasoned that the 
portion of piping connecting the 
member’s condo with the sewer 
system is not an exclusive use com-
mon area. This was confirmed by 
language in the governing docu-
ments that indicate that com-
mon areas—including exclusive 
use common areas—are areas 
to which owners generally have 
access. The governing documents 
preclude individual members from 
any “obstruction of the common 
area without prior consent of the 
Board.” It also precludes any “nox-
ious or offensive activity” in any 
common area. And significantly, it 
provides: “Nothing shall be altered 
or constructed in or removed from 
the common area, except upon the 
written consent of the Board.”

 The court found this language 
to be perfectly consistent with 
normal patio and garage use. It is 
not consistent with the idea that 
individual unit owners somehow 
control the sewer lines beyond the 

boundaries of their units [Dover 
Village Assoc. v. Jennison].

assess scope of 
association’s Responsibility
“The question of who is respon-
sible for plumbing comes up regu-
larly, and may require assistance 
from the association attorney to 
sort it out,” says Florida attorney 
Ellen Hirsch de Haan. The issues 
usually include not only determin-
ing the scope of the association’s 
obligation to repair, but also who 
pays for damage to a unit when the 
plumbing is physically in the com-
mon area, she notes.

 What should an association 
and manager do in this type of 
situation? “First, look at the lan-
guage in the governing docu-
ments,” recommends Hirsch de 
Haan. “The documentary lan-
guage cited in this case is fairly 
standard, as plumbing serving a 
unit, which is located outside the 
boundaries of a condominium unit 
(in the common area), is usually 
the obligation of the association to 
maintain, repair, and replace,” she 
says. In addition, the documents 
may require the association to fix 
incidental damage to the interior 
of the unit that occurs during the 
repair of the common elements—
for example, who replaces the 
floor tile after the slab is repaired, 
she points out.

 Next, check the state law to see 
if there is language that allocates 
maintenance and repair obliga-
tions, advises Hirsch de Haan. 
Finally, there may be appellate 
case law in your state that applies 
to maintenance and repair. For 
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example, in Florida, where Hirsch 
de Haan practices, there are cases 
that address the repair of inte-
rior unit damage that’s a result of 
a problem with the common ele-

ments or originates in another 
unit, and which absolve the associ-
ation from some repair obligations 
in the absence of negligence by the 
association. ♦

Insider Source

ellen Hirsch de Haan, esq .: Becker & Polia-
koff, Park Place, 311 Park Place Blvd., Ste. 
250, Clearwater, FL 33759; www.becker-
poliakoff.com.

Q As a member of my community association, 
I’d like to organize a neighborhood watch 

program to help prevent crime in the community. I’m 
concerned that the association might be held liable if 
something goes wrong as a result. Is a neighborhood 
watch program a good idea?

a With the Trayvon Martin murder case under-
way in a Sanford, Fla., circuit court, the con-

troversy surrounding so-called neighborhood watch 
programs in planned communities continues.

 In that case, the coordinator of a neighborhood 
watch program is charged with second degree murder 
for shooting dead 17-year-old Trayvon Martin during 
a violent night-time struggle in a gated community in 
the central Florida city of Sanford in February last 
year. The community had experienced criminal activ-
ity. The coordinator told the police that he shot Mar-
tin in self-defense after the teenager attacked him. It 
was determined later that Martin was unarmed.

 The case has also called into question Florida’s 
“stand your ground” law, which states that a person 
may justifiably use force in self-defense when there’s 
reasonable belief of an unlawful threat, without an 
obligation to retreat first. The concept sometimes exists 
in statutory law and sometimes through common law 
precedents. Under these legal concepts, a person is jus-
tified in using deadly force in certain situations and the 
“stand your ground” law would be a defense.

 The case has prompted associations to reevaluate 
existing neighborhood watch programs or to recon-
sider a program that has been under discussion. One 
of the major issues raised for community associations 
that have members who are pro-neighborhood watch 
has been the worry that they might incur additional 
liability for negative events that stem from a neigh-
borhood watch program.

 To answer your question, a local neighborhood 
watch program can be initiated by an informal group 
of neighbors, with no involvement from a community 

association or by representatives of the community 
association. The level of involvement by the associa-
tion, if any, is a decision for the board of directors, and 
is similar in some ways to other decisions the board 
may make regarding security issues in the neighbor-
hood. Whether and to what extent associations should 
or should not sanction these programs obviously 
includes some considerations of potential liability.

 Neighborhood watch issues are state-specific, and 
you should always check with your association’s attor-
ney about the laws in your state before making any 
decisions. For example, under Florida law one person 
doesn’t generally have any legal duty to prevent crimi-
nal conduct by a third party. However, in past cases, 
courts have held that landlords do owe a common law 
duty to their tenants to take reasonable precautions 
to protect against a criminal occurrence if it’s reason-
ably foreseeable. That duty extends to community 
associations. So, depending on the nature of the com-
munity and whether there’s a reasonable expectation 
that the association would provide security, the asso-
ciation could be held liable if it fails to take reason-
able precautions to prevent criminal behavior.

 Certain factors play into a court’s decision about 
whether a duty is owed by the association—for exam-
ple, whether the community is gated or ungated; 
whether the governing documents mention the provi-
sion of security as part of the association’s purposes; 
and whether the association pays for outside security 
services such as gate attendants or roving patrols.

 Regardless of the state where your association is 
located, a general rule you should always follow is to 
treat neighborhood watch program requests as a risk 
management issue. Before making any decisions, con-
sult with appropriate professional advisors, including 
the association’s attorney and the association’s insur-
ance providers. If you already formally use a security 
company for the community, ask them for their opin-
ion too. ♦

Assessing Liability Issues Raised by Neighborhood Watch Program

Q & A
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prohibits associations from limit-
ing the number of political signs 
someone can display, forbids local 
governments from requiring devel-
opers to establish a homeowner 
association, and bans homeown-
er associations from performing 
background checks on tenants.

 Homeowner association officials 
opposed the rental property provi-
sion and had asked Brewer to veto 
the bill. They cited safety as the 
main issue, asserting that associa-

tions should be able to weed out 
unwanted tenants who are dan-
gerous and who might drive down 
property values for homeowners. 
They talked about sex offenders, in 
particular, who might scare away 
other residents with children or 
pose a safety risk.

 The Arizona League of Cities 
and Towns supported the measure 
because it doesn’t prohibit devel-
opers from establishing home-
owner associations, saving cities 
and towns from being responsible 
for maintaining trees and parks in 

HOA communities, which can be 
costly.

 A representative from the Com-
munity Associations Institute in 
Arizona predicted that people 
will still demand community rules 
from developers to ensure that 
their neighbors don’t do anything 
aesthetically offensive, lowering 
home values. That sentiment has 
been echoed by real estate experts 
who contend that, at the end of the 
day, planned communities are mar-
ket driven and consumers won’t 
stop wanting the protection they 
provide. ♦

Campaign Finance Law 
(continued from p. 1)


