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Compel Members to take  
Proper Care of “high-Risk 
Components” in units
In any community, the level of care members take in maintaining 
their units will vary. To some degree, you can control certain aspects 
of maintenance. For example, members may be required to keep the 
exterior of their units or freestanding homes in a specific condition or 
conforming with a certain appearance.

 Control over the inside of a member’s unit is less clear cut. Things 
like personal decorating style, unless it interferes with other units or 
violates an association rule, are entirely up to the member. But what 
about other items, like hot water heaters, washing machines, some 
kinds of pipes, or even smoke detectors, which have the potential to 
malfunction and cause damage to the member’s adjoining units?

 These so-called “high-risk components” that are located in a 
member’s unit belong to the member, and it’s the member’s respon-
sibility to maintain, repair, and replace them. It wouldn’t be surpris-
ing to find out that many members tend to fix something only after 
it breaks—and with these high-risk components, that can be too late 
to avoid damage to other units or common areas. But there is a way 
to ensure that the high-risk components in your members’ units are 
properly maintained. Your board can pass an amendment, like our 
Model Amendment: Create Policy to Deal with ‘High-Risk Compo-
nents’ Before Disaster Strikes, that can be incorporated into the asso-
ciation’s governing documents.

Give Board Authority Over Members’ unit Maintenance
Creating a policy to deal with high-risk components before disaster 
strikes can help to avoid the serious consequences from things like 
water heater leaks or the possibly fatal outcome of a faulty smoke 
detector. Giving your association the authority to compel proper care 
of high-risk components can also minimize problems with the asso-
ciation’s insurance.

 Even communities of freestanding homes need to make sure that 
high-risk components within individual units are properly maintained 
if the community has a master insurance policy. Insurers today often 
refuse to renew policies for what they consider to be high-risk com-
munity associations, says Connecticut attorney Matthew N. Perlstein. 

f e a t u r e
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Lone star hOA Legislation 
Offends “texas Values”
Several bills being considered by the 
Texas Legislature this session are pos-
ing the question of whether the rights 
of one individual homeowner should 
trump the rights of all owners in an 
HOA. The bills would affect the pow-
ers and duties of Texas homeowners 
associations—some having to do with 
merely cosmetic issues, such as prohib-
iting associations from banning flags in 
front yards, and some substantial, such 
as giving HOAs more powers of accel-
erated foreclosure.

 The issue of reining in the pow-
ers of HOAs by law is highly charged, 
some lawmakers have noted, because 
it affects deeply held “southern val-
ues” like property, community, family, 
home, privacy, independence, freedom, 
and local control. Lawmakers have also 
said that while they feel HOAs need to 
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Or if they do renew the policy, they do so only in return for much 
higher premiums, he adds. So if these components falter and lead to 
claims, your association could lose its insurance or have to pay a lot 
more to keep it.

 To make sure the high-risk components in your members’ units 
don’t cause damage or lead to unnecessary insurance claims, give the 
board the authority to compel members to take proper care of them. 
To do this, write an amendment either to your bylaws or declaration. 
Amend whichever of these governing documents addresses the issue 
of maintenance, recommends Perlstein.

 Your amendment, like our Model Amendment, should: 

 Give board authority to designate high-risk components . Say 
that the board has the authority, from time to time, to pass resolutions 
designating certain unit components as high risk [Amend., par. 1].

 Allow board to set requirements for care of high-risk compo-
nents . Say in your amendment that whenever the board passes a reso-
lution designating a component as high risk, it will detail what steps 
members must take to care for the component [Amend., par. 2]. Then, 
in the amendment, list the ways the board can require members to 
care for high-risk components. These listed requirements should be as 
broad as possible, to give your board the maximum amount of flex-
ibility in setting specific requirements for specific high-risk compo-
nents in the resolutions, says Perlstein. Since the specific actions will 
be different for each type of component, don’t go into detail about 
them in the amendment, he says. The requirements you should list in 
your amendment should allow the board to require the following:

 ✦ Inspection at specific intervals by an inspector designated by the 
association. The board should be authorized to require inspection of 
high-risk components at set intervals [Amend., par. 2(a)]. But since the 
specific intervals may differ for each type of component, don’t define 
the inspection time interval in the amendment, Perlstein says. That 
should be done in the resolution that designates the high-risk compo-
nent. The interval the board chooses will depend on the type of high-
risk component it is.

 For example, you might want to require inspections of chimneys 
every year, while a smoke detector might require inspection every six 
months. Also, by remaining flexible, you give the board the ability 
to recognize technological changes in the future, says Perlstein. For 
example, if a domestic hot water heater is invented that has a useful 
life of 20 years, the board can redefine the interval without having to 
amend the bylaws or declaration.

 To determine what inspection intervals to set in the resolution for 
each component, consult appropriate professionals, suggests Perl-
stein. For example, the component’s manufacturer might have stan-
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M O D e l  a M e n D M e n t

Create Policy to deal with ‘high-Risk Components’ Before  
disaster strikes
The following Model Amendment—which can amend 
either your association’s bylaws or declaration—sets a pol-
icy enabling the board to compel members to take proper 
care of “high-risk components” in their units. Check with 

your attorney before using this amendment in your com-
munity—in particular, ask your attorney to ensure that 
you’re complying with state law and your governing docu-
ments in the process by which you pass the amendment. 

insPeCtiOn, MAintenAnCe, RePAiR, & RePLACeMent

1. Board designation of high-Risk Components. The Board of Directors (the “Board”) of Shady 
Acres Community Association (the “Association”) may, from time to time, after notice to all members and 
an opportunity for member comment, determine that certain portions of the Members’ units (the “Units”) 
required to be maintained by the Members, or certain objects or appliances within the Units, pose a par-
ticular risk of damage to other Units and to the Common Elements if they are not properly inspected, main-
tained, repaired, or replaced. By way of example but not limitation, these portions, objects, or appliances 
might include smoke detectors and water heaters. Those items determined by the Board to pose such a 
particular risk are referred to as “High-Risk Components.”

2. Requirements for Care of high-Risk Components. At the same time that it designates a High-
Risk Component, or at a later time, the Board may require one or more of the following with regard to the 
High-Risk Component:

a. That it be inspected at specified intervals by a representative of the Association or by an 
inspector or inspectors designated by the Board.

b. That it be replaced or repaired at specified intervals, or with reference to manufacturers’ 
warranties, whether or not the individual component is deteriorated or defective.

c. That it be replaced or repaired with items or components meeting particular standards or 
specifications established by the Board.

d. That when it is repaired or replaced, the installation include additional components or 
installations specified by the Board.

e.  That it be replaced or repaired by contractors having the particular licenses, training, or 
professional certification or by contractors approved by the Board.

f. If the replacement or repair is completed by a Member, that it be inspected by a person 
designated by the Board.

3. Member Responsibility for high-Risk Components. The imposition of requirements by the Board 
under Section 2, above, shall not relieve a Member of his or her obligations regarding High-Risk Com-
ponents, including but not limited to the obligation to perform and pay for all maintenance, repairs, and 
replacement. 

4. Board Authority to enforce Member Obligations. If any Member fails to maintain, repair, or 
replace a High-Risk Component in accordance with the requirements established by the Board hereunder, 
the Association may, in addition to any other rights and powers granted to it under the governing docu-
ments and state law:

a. Fine the Member or the occupant of the Unit, or both;

b. Enter the Unit for the purpose of inspecting, repairing, maintaining, or replacing the High-Risk 
Component, as the case may be, and charge the cost to the Member as a common expense 
attributable to the Unit; and

c. Bring an action against the Member for specific performance of the Member’s obligations 
hereunder.

hiGh-RisK COMPOnents:
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dards for inspection, maintenance, 
and repair. You can also consult 
your insurer.

 ✦ Replacement or repair of 
component at specified intervals, 
even if it’s still working. It’s very 
important to act preemptively 
with respect to high-risk compo-
nents because once they falter, it 
might be too late to avoid seri-
ous damage. So give the board the 
right to require repair or replace-
ment at specified intervals, even 
if the component isn’t demonstra-
bly deteriorated or defective, says 
Perlstein [Amend., par. 2(b)]. “The 
key to all of this is acting preemp-
tively,” he stresses. As with inspec-
tion intervals, to set repair and 
replacement intervals, consider 
advice from the component’s man-
ufacturer and/or your insurer. You 
can even link the repair/replace 
requirement to the manufacturer’s 
warranty on the component.

 ✦ Replacement or repair of com-
ponent with items or components 
meeting designated standards. To 
prevent members from buying 
cheap replacement parts that are 
likely to malfunction or wear out 
quickly, give the board the right, 
when designating a new high-risk 
component, to impose standards 
on the repair or replacement parts, 
or on an entirely new component 
[Amend., par. 2(c)]. Again, the 
exact specifications will be differ-
ent for each component, so don’t 
try to create a blanket standard. 
Instead, include the specifications 
in the resolution.

 ✦ Additional components or 
installations when a high-risk com-
ponent is replaced or repaired. 
Sometimes, a type of compo-
nent might have been improved 

since the last time it was repaired 
or replaced. If an improvement 
makes the new component safer, 
the board should require it to 
be installed [Amend., par. 2(d)]. 
For example, exhaust fans over 
stovetops can collect grease and 
cause fires. When filters that 
would keep exhaust fans clean-
er were developed, Perlstein had 
his clients require their installa-
tion when the exhaust fans were 
replaced.

 ✦ Replacement or repair by 
qualified contractors. To avoid 
shoddy workmanship that could 
lead to problems later, say that the 
board can require members who 
are replacing or repairing a high-
risk component to use contractors 
with appropriate licenses, train-
ing, or professional certification 
[Amend., par. 2(e)]. Also say that 
the board may require contractors 
to be approved by the association.

 Some associations keep a list 
of preapproved contractors for 
each type of high-risk component. 
Making this list available to your 
members makes it easier for the 
members to care for their high-
risk components as the associa-
tion wants them to. It can also save 
members money, Perlstein points 
out. “Our associations sometimes 
work out volume discounts with 
contractors, like chimney sweeps 
or plumbers,” he says.

 ✦ Unit access for association-
designated professional to inspect 
repairs and replacements. In prac-
tice, members will often defer to 
the association to implement the 
maintenance, repair, and replace-
ment of high-risk components. But 
sometimes, a member will take 
care of it himself. In those cases, 
it’s important for the association to 
have the right to have the complet-
ed work inspected by an inspec-

tor chosen by the association, says 
Perlstein [Amend., par. 2(f)].

 Keep responsibility for high-
risk components on members . 
Include in your amendment a 
statement that even though the 
association is imposing mainte-
nance, repair, and replacement 
requirements, it’s still the mem-
bers’ responsibility to perform and 
pay for these things [Amend., par. 
3]. Some members might think 
that the association is assuming 
that responsibility. Members must 
know that each high-risk com-
ponent still belongs to them and 
that it’s their obligation to insure, 
maintain, repair, and replace it, 
and to pay for each of these things.

 Give association enforce-
ment rights . Give the association 
a choice of three ways to compel 
members to care for their high-
risk components, says Perlstein 
[Amend., par. 4]. The amendment 
should allow the association to:

 ✦ Fine member for noncompli-
ance. If a member ignores the asso-
ciation’s notification that it’s time 
to maintain, repair, or replace a 
high-risk component, then give 
the association the right to fine the 
member [Amend., par. 4(a)]. This 
is too important an issue for the 
association not to enforce. A fine 
will make members more aware.

 ✦ Enter unit to perform main-
tenance, repair, or replacement. It’s 
not enough just to fine a member 
who ignores the association’s noti-
fication that it’s time to maintain, 
repair, or replace a high-risk com-
ponent. “The objective isn’t raising 
revenue; it’s safety,” says Perlstein. 
So, in your amendment, give the 
association the right to enter the 
unit and do the maintenance, 
repairs, or replacement itself if the 
member doesn’t do so even after 
being fined [Amend., par. 4(b)]. 

‘High-Risk Components’ 
(continued from p. 2)
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Technological advancements have 
made it easier than ever for asso-
ciation boards to get messages 
quickly and effectively to mem-
bers, and for members to commu-
nicate with each other. Email and 
even an association blog or online 
newsletter could help you as a 
manager to keep your community 
operating efficiently and remind 
members that you’re actively 
involved and ready to help. But 
some forms of this communication 
involve obtaining and using mem-
bers’ personal information.

 For example, some communi-
ties have compiled owner email 
lists. If that’s the case with the 
association you manage, you may 
be wondering exactly how—and 
how not—you should, or may by 
law, use that list. Making a deter-
mination about whether you can 
use personal information isn’t 
always easy.

 One tricky issue is the use 
of an owner email list for politi-
cal purposes. Let’s say that your 
association’s annual meeting is 
coming up, and there are several 
seats up for election. You discover 
that the president of the associa-

tion is emailing the owners and 
telling them which candidate he 
thinks they should vote for, and 
which ones he’s not going to vote 
for. Is this legal? It could depend 
on where you’re located. So you 
should check with your attorney 
about state-specific issues you 
should be aware of before tak-
ing any action that uses personal 
information.

 For example, the administra-
tive rules under the Florida con-
dominium statute prohibit the 
election package mailed out by the 
association to identify incumbent 
candidates or otherwise attempt to 
sway the election, says Fort Myers, 
Fla., attorney Joseph E. Adams. 
“The inclusion of such materials 
can render the election void,” he 
warns.

 However, the board president, 
like any other unit owner, has 
“free speech” rights, including the 
right to “politic” for the candi-
dates of his or her choice, he adds. 
Despite those rights, the email 
addresses of unit owners are con-
sidered “protected information” 
under the Florida condominium 
statute, and are not available for 

access by other unit owners unless 
the owner whose email address 
has been given out signs a consent 
form, stresses Adams.

 Adams notes that, therefore, 
if your owners have allowed their 
email addresses to be made pub-
lic, the president acted within his 
rights; if not, and your state’s law 
is like Florida’s, this could be an 
abuse of information that’s been 
held in trust for an improper pur-
pose. “If this is the case, while I 
doubt it would invalidate the elec-
tion, the board should inform 
the president that this action was 
improper and shouldn’t happen 
again,” he says.

 Remember that, if the board 
considers the violation egregious 
enough, the board always has the 
right to remove a person as the 
president, with or without cause, 
at any time. ♦

Insider Source

Joseph E . Adams, Esq .: Managing Share-
holder, Southwest Florida Offices of Becker & 
Poliakoff, P.A., Six Mile Corporate Park, 12140 
Carissa Commerce Ct., Ste. 200, Fort Myers, 
FL 33966; www.becker-poliakoff.com.

This right, however, authorizes the 
association to enter the member’s 
unit if the member resists. But in 
situations where the unit occupant 
is a renter, rather than the mem-
ber, this tactic will often succeed. 
Renters typically like to have this 
work done, especially since they 
won’t have to pay for it, the mem-
ber will.

 ✦ Take legal action to compel 
compliance. Finally, if the mem-
ber doesn’t respond to a fine, and 
the unit is owner-occupied and the 
member resists entry by the asso-
ciation, give the association the 
right, in your amendment, to take 
legal action to compel compliance 
[Amend., par. 4(c)]. This compli-
ance can either be an order by a 

court for the member to perform 
the required maintenance, repairs, 
or replacement, or it could be an 
order to grant the association 
access so it can do so. ♦

Insider Source

Matthew n . Perlstein, Esq .: Perlstein, 
Sandler & McCracken, LLC, 10 Waterside 
Dr., Ste. 303, Farmington, CT 06032; www.
ctcondolaw.com.

Are Politics Improper Use of Owner Email List?

l e g a l  C O M p l I a n C e
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➤  Owners’ statement About Board 
President’s ethics not defamatory

Facts: Two homeowners submitted a bid to buy a 
foreclosed residential property in their planned com-
munity. The president and managing broker of the 
association also submitted a bid to the same bank 
to purchase the property on behalf of his clients, a 
couple who didn’t live in the community. The bank 
accepted the owners’ bid.

 The property was subject to an association bylaw 
that gave the association an assignable right of first 
refusal to purchase property within the commu-
nity, including this property, which had to be exer-
cised within 15 days. The president sent emails to the 
homeowners warning them that he would withhold 
the waiver and assignment letter that was required by 
the bank from the association in order to finalize the 
sale. Because of that and other stalling tactics by the 
president, the bank canceled the owners’ contract for 
purchasing the property. The president’s clients’ bid 
was subsequently accepted by the bank, and they pur-
chased the property.

 During the time the president was withholding 
the letter that would enable the owners to buy the 
property, the owners distributed a letter to board 
members and owners at an association meeting. The 
letter asked board members to “not let [the president] 
convince you that he is trying to preserve property 
values.” 

 It went on to say that the board members need-
ed to “be aware that [the president], himself, bid on 
this property for an amount far below what the bank 
was asking…and his bid was denied by the bank.” 
The owners asserted that the president “needs to 
recuse himself…because his behavior is unethical, 
and immoral.” The letter also asked board mem-
bers to “not let [the president] convince you that he 
has the right to basically steal this contract from us.” 
The owners also distributed the letter to community 
residents.

 The president later sued the owners for defama-
tion—that is, making an intentional false communi-

cation, either written or spoken, that harms a person’s 
reputation. The owners asked a trial court for a judg-
ment in their favor without a trial. The trial court 
decided that there had been no defamation because 
it said that the owners’ statement expressed only an 
opinion. It ruled in favor of the owners. The president 
appealed.

Decision: An Illinois appeals court upheld the trial 
court’s decision.

Reasoning: On appeal, the president argued that the 
various statements in the letter: were false; harmed 
his reputation in the community; would deter the 
community from associating with him; implied that 
he was unable to perform or lacked integrity in per-
forming his employment and duties as an attorney 
and as the association’s president, managing agent, 
and managing broker; and implied that he lacked 
moral character, integrity, and honesty, and, as such, 
prejudiced him in his profession as an attorney.

 The appeals court pointed out that a statement is 
defamatory if it “tends to cause such harm to anoth-
er’s reputation that it lowers that person in the com-
munity’s eyes or deters third persons from associating 
with him or her.” For a claim of defamation, the pres-
ident had to present facts showing: (1) that the own-
ers made a false statement about him; (2) that they 
made an unprivileged publication of the statement 
to a third party; and (3) that as a result, he suffered 
damages.

 The appeals court noted that there are several 
categories of statements that are considered defama-
tory under Illinois law, including “words that impute 
an inability to perform or want of integrity in the 
discharge of duties of office or employment.” Here, 
it agreed with the trial court that the statement at 
issue fits within that category because it could be 
interpreted as a lack of integrity in the president’s 
discharge of his duties in his role as association presi-
dent and managing broker. But a statement that’s 
defamatory still isn’t actionable if it’s reasonably 
capable of an innocent construction, or if it express-
es an opinion, said the appeals court. It determined 

r e C e n t  C O u r t  r u l I n g S
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that the statements made in the letter constituted an 
opinion.

 The court also noted that many of the statements 
merely restated comments made by association mem-
bers at an earlier meeting. (Still, the court specified 
that under some circumstances, the “republisher” of 
a defamatory statement is also potentially liable for 
defamation.) The statement that the president didn’t 
have the right to enforce association covenants only 
when it was profitable for him to do so was a gener-
alized statement that can’t be reasonably interpreted 
as stating actual fact and, therefore, constitutes an 
opinion.

•	 Xinos	v.	O’Brien,	April	2013

➤  state Court Was Proper Venue for 
Fair housing Lawsuit

Facts: Homeowners purchased a property in a 
planned community and moved into it several months 
later. The community association’s declaration con-
tained certain terms, rules, and restrictions to which 
all owners were subject. The owners requested, and 
were denied permission, to make several changes to 
their property. The owners ultimately made some 
unauthorized changes on their own. The associa-
tion sued in Delaware state court for enforcement 
of certain restrictions contained in the Declaration 
of Covenants, Conditions and Restrictions for the 
association.

 The owners filed a Housing Discrimination Com-
plaint (HUD claim), alleging that the association 
treated them differently from other community resi-
dents because of their familial status—that is, the 
fact that they have children—and because of their 
child’s disability and their race, through the selective 
enforcement of declaration restrictions and associa-
tion bylaws. The owners contended that such treat-
ment began even before they moved into their home, 
when they began to receive notices and handwritten 
notes regarding alleged violations of the association’s 
bylaws.

 The owners claimed that they continued to 
receive these notices and notes after they moved into 

their home, and that they related to: (1) a trailer used 
during their move; (2) their on-street parking; and 
(3) complaints about their children. When one of the 
owners asked a representative of the management 
company why she was being singled out in regard to 
cars parked on the street (when several other resi-
dents are alleged to have done the same), the repre-
sentative’s response was that the family’s children 
were a factor, because many in the community 
believed that it “should be a 55-and-older communi-
ty,” and that the family’s race was a factor as well.

 The owners successfully had the lawsuit removed 
from state court to Delaware district court, asserting 
that the state court action violated their federal rights 
under the Fair Housing Act (FHA) and their civil 
rights. The association requested that the lawsuit be 
sent back—or remanded—to the state court because 
it believed that the district court didn’t have jurisdic-
tion over the case.

Decision: The association’s request was granted; the 
case was remanded to state court.

Reasoning: A district court determined that the 
case should be heard in state court and that doing so 
wouldn’t violate the owners’ civil rights. The court 
noted that “the FHA does not confer upon the own-
ers the right to engage in the conduct that is the sub-
ject of the state court action—making changes to 
their property without the association’s approval—
and neither does the FHA confer upon the own-
ers immunity from having to defend the state court 
action. “Therefore, there is nothing about the very act 
of bringing the state court action that can be clearly 
predicted to deny [defendants] their civil rights,” said 
the court. 

 The court noted that the owners were free to 
assert their counterclaims—among them that the 
association was racially motivated and attempted to 
unlawfully intimidate them for exercising their FHA 
rights—in state court, with the state court empow-
ered to address the merits of those claims without 
interference from the district court. ♦

•	 Henlopen	Landing	Homeowners	Assn.,	Inc.	v.	Vester,	April	2013
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be reined in, some HOAs have lob-
bying power at the Capitol that’s 
too strong for legislators to make 
much headway.

 Potential HOA legislation that’s 
aligned with lawmakers’ other con-
cerns may be more likely to suc-
ceed. For example, a bill that would 
prevent HOAs from banning xeri-
scaping—landscaping that involves 
native plants that don’t require as 

much watering—is getting some 
attention because it supports the 
legislature’s efforts to pass water 
conservation legislation.

 It remains to be seen whether 
the Republican-dominated legisla-
ture, still new at reducing the pow-
ers of HOAs, will do too much on 
the issue this session, however, after 
passing some reforms in 2011 and 
focusing its attention this year on 
more pressing issues such as water 
and transportation. HOA advoca-

cy groups have taken the position 
that because HOAs are comprised 
of the very members who are affect-
ed by their rules, their power in 
making and enforcing those rules 
shouldn’t be subject to local gov-
ernment. But supporters of the leg-
islation cite horror stories, such as 
the foreclosure of a Texas home 
because the owner was late in pay-
ing only slightly more than $800 in 
HOA charges, as the impetus for 
change. ♦

Lone Star HOA  
(continued from p. 1)


