
Recent Court Rulings  .  .  .  .  .  .  .  .  .  .  .  .  .  .  4
➤ No Liability for ‘Black Ice’ in  

Closed Recreation Area

Model Letter: Notify Owners of  
Reason for Special Assessment  .  .  .  .  .  6

Q&A: Revoking Parking Privileges 
Without Violating Fair Housing Law   .  .  7

i n s i d e  t h i s  i s su e

Avoid Liability When using self-help 
Remedy for Maintenance Violation
In last month’s feature, “Take Action When Member Shirks Main-
tenance Obligations,” we gave you two model letters to use at the 
first sign of a member’s violation of maintenance rules. But some-
times polite and firm follow-up letters and even fines or other penal-
ties authorized by your governing documents don’t spur a member 
to resolve the problem. If a noncompliant member shows no sign of 
cleaning up a maintenance situation that has gone so far as to pose a 
safety risk and draw complaints from other members, consider using 
the remedy of self-help—that is, entering the property to make the 
repairs yourself.

 Be aware, however, that self-help poses legal risks that could lead 

f e a t u r e

(continued on p. 2)

how to Make special Assessment 
Collection easier
Although your community association’s governing documents almost 
certainly provide for the possibility of special assessments—an extra 
one-time payment owners must make for a specific purpose, such 
as roof repairs—owners tend to forget about this and often are sur-
prised, and upset, when their monthly payment isn’t the same. Owners 
who haven’t put aside funds to pay for their share of an improvement 
to the community could get into financial trouble if they have to pay 
more than they’ve budgeted for their monthly payments. This is espe-
cially problematic in retirement communities where owners are likely 
to be on a fixed income.

 If your association doesn’t have a budgetary surplus or other 
funds earmarked for a capital improvement that qualifies as a special 
assessment item, it could be very difficult to pay for the services or 
make the necessary repairs and improvements without owners’ contri-
butions. But what happens when owners refuse to pay their share?

 Going to court to enforce a special assessment bylaw and collect 
the fees owed to the association is an expensive and lengthy process. 

(continued on p. 5)
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holidays Aren’t Over for 
decoration dispute
It looks like a dispute over holiday deco-
rations in a Lake County, Fla., planned 
retirement community will continue to 
drag on into 2012. The homeowner at the 
center of a previously resolved religious 
discrimination controversy allegedly 
violated a confidentiality agreement 
barring him from discussing the issue.

 The owner sued the association for 
the right to display a large menorah 
outside the community’s recreation 
building. The lawsuit was settled ami-
cably when the association agreed to 
allow the member to donate and display 
a 6 1/2-foot menorah inside the building 
next to an indoor Christmas tree of the 
same size, rather than outside.

 The association is now accusing the 
member of discussing the settlement 
with the media—an express violation of 
the settlement terms. The association is 
seeking punitive damages and injunc-
tive relief barring the member from fur-
ther breaches, claiming that its property 
values have been affected as a result of 
the publicity related to the agreement.



to, at the very least, a bad reputation for the association and commu-
nity, and at the worst, a lawsuit. Consider these concerns carefully, 
and consult your association’s attorney before engaging in self-help.

determine Level of Violation
Before you exercise self-help to cure a maintenance violation, make 
sure that it’s one that has risen to the level at which self-help can rea-
sonably be used—or that it’s an acute emergency situation. (Self-help 
is generally justified in emergency situations.) Typical problems that 
may justify self-help are:

 ■ Emergencies or conditions that can potentially cause hazards 
such as burst pipes, overflowing bath tubs, and fire or fire risks;

 ■ Blocked emergency access or fire lanes;

 ■ Health or safety risks like improper maintenance leading to 
mold, pest, or vermin infestation;

 ■ Blocked dryer vents or furnace vents; and

 ■ Illegally parked vehicles in reserved or handicap spaces.

 Maintenance violations that justify self-help aren’t the same in 
every community, notes Massachusetts attorney and Insider board 
member V. Douglas Errico, who says that he sees them more frequent-
ly in high-rise buildings where a fire or flood can quickly turn into 
a disaster, risking lives and/or tens of thousands of dollars in dam-
age. He also sees violations in urban settings, where parking is more 
scarce. Suburban townhouse communities, with firewalls, ample 
parking, and no stacking of units, tend to give rise to fewer self-help 
situations, Errico points out.

 Some maintenance violations are clearly severe enough to trig-
ger a manager’s sense that they rise to a self-help level. But a manager 
should always be guided by common sense, Errico stresses. And the 
fact that you have the right to self-help doesn’t mean you’re required 
to or should use it.

 “If it’s an emergency, such as a fire or flood in progress, that’s 
an obvious candidate for self-help. But simple ‘eyesores’ will seldom 
rise to a level that would justify such an action if it could result in 
the offending owner suing for trespass, property damage, or theft of 
property, among other complaints,” Errico notes. “When in doubt, 
seek clear authorization from the board, and advice from the associa-
tion’s attorney and insurance agent.”

PRACtiCAL POiNteR: Minor but annoying problems that can be easily fixed 
with little or no liability risk for you and the association are the removal of own-
ers’ trash or discarded items from common hallways or fire escapes.
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When to exercise Remedy
The steps to take to exercise self-
help appropriately and legally will 
be dictated by the circumstances, 
says Errico. “If the manager gets 
a phone call reporting a fire or 
flood in the middle of the night, 
that will obviously require emer-
gency response, including entry of 
the unit where the problem origi-
nates, if necessary. Otherwise, seek 
and obtain authorization from the 
board,” he says. “The manager 
should not be acting on his or her 
own,” he adds.

 It’s important to remember 
that, even if the board authorizes 
it, or orders it, it usually should 
not be done immediately if it’s not 
an urgent, emergency situation. 
That’s because most condominium 
documents have provisions out-
lining exactly what to do and how 
to do it, including prior written 
notice to the offending owner and 
allowing that person a specified 
period of time to fix the problem 
before the board or the manager 
does so, says Errico.

Minimize Liability with 
Court Order
If you have any doubts about 
whether you’re legally entitled to 
use self-help, it’s wise to get a court 
order before entering the property 
to fix the problem.

 “Even if there is clear self-help 
authorization in the governing 
documents, if it’s a serious matter, 
I always prefer pursuing a court 
order first, and if successful, legal 
fees may even be recovered against 
the offender,” says Errico. “The 

advantages of getting a court order 
are that it provides the owner with 
due process of law before anything 
is done, provides the legitimization 
of the action by a judge, and hence 
removes virtually all of the liabil-
ity risk,” he points out.

 Errico says that other steps 
a manager might take ahead of 
time to support his actions would 
include: (1) getting a legal opin-
ion from the association’s attor-
ney; (2) getting confirmation from 
the association’s insurance agent 
that any trespass or damage claim 
will be defended and covered by 
the liability carrier; and (3) per-
haps even giving prior notice to 
the local police depending on what 
violation you’re using self-help 
for, which is state-specific. For 
example, notice is required by law 
in Massachusetts with respect to 
the towing of vehicles by private 
parties.

document and Make Only 
necessary Repairs
Once you’ve determined that self-
help is an appropriate remedy for 
the maintenance violation you’re 
dealing with, carefully prepare 
to exercise it appropriately and 
in a way that puts you at the least 
risk for litigation. Specifically, 
it’s important to know to what 
extent you, or anyone entering the 
owner’s property on your behalf, 
should fix the violation.

 “The extent of activity, once a 
unit is entered, should be as little 
as possible to address the problem, 
because anything beyond that will 

needlessly increase the liability 
risk,” warns Errico.

 Taking photos of what the 
property looks like before you do 
the work gives you evidence to 
show that the work was necessary. 
And taking photos after can show 
the extent of the work done, which 
may be valuable evidence if the 
owner disagrees with the amount 
he’s charged for it.

 Don’t dispose of or destroy an 
owner’s property without a court 
order. Wherever possible, there 
should be more than one party 
there to provide witnesses that 
nothing improper was done, and 
nothing was stolen, broken, or 
harmed in any way. An addition-
al—and helpful—option is to have 
police come to the scene if they’re 
willing.

 Finally, it’s generally a good 
idea to send a follow-up letter to 
the owner, outlining exactly what 
was done, why, and how much it 
cost, Errico recommends.

Insider Source

V . douglas errico, esq .: Marcus, Errico, 
Emmer & Brooks, P.C., 45 Braintree Hill 
Office Park, Ste. 107, Braintree, MA 02184; 
derrico@meeb.com.

www.communityassociation 
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➤  no Liability for ‘Black ice’ in  
Closed Recreation Area

Facts: A condo association for residents age 55 and 
over hired a manager to perform the snow and ice 
removal services for the property, except for a recre-
ation area that’s closed during the winter. Although 
the area’s pool and tennis courts aren’t in use, there 
are no barriers to cordon off the recreation area to 
pedestrians or signs posted to indicate that the side-
walk is closed, and the members aren’t otherwise 
advised to stay out of the area.

 While walking his dog, a member slipped, slid 
down a sloped sidewalk, and landed in a puddle of 
water in the recreation area. The member claimed 
that he slipped on “black ice.” According to the mem-
ber, he didn’t notice the ice on the sidewalk before he 
slipped, but after he fell, he saw “invisible, black ice, 
like glass” on top of the cement. The member didn’t 
report the accident to the manager or to the associa-
tion. He later sued them for the personal injuries he 
allegedly suffered when he slipped and fell.

 The association and manager each asked the 
trial court for a judgment in its favor without a trial, 
asserting that they neither created nor had actual or 
“constructive” notice of the icy condition that caused 
the member’s accident.

decision: A New York trial court dismissed the case 
against the association and manager.

Reasoning: The court pointed out that “defendants 
requesting a judgment in their favor without a trial in 
a slip-and-fall case must show that they did not cre-
ate or have either actual or constructive notice of the 
dangerous condition for a sufficient length of time to 
remedy it.” The trial court explained that a defendant 
has constructive notice of a hazardous condition on 
property when the condition is “visible and appar-
ent, and has existed for a length of time sufficient to 
afford the defendant a reasonable opportunity to dis-
cover and remedy it.”

 Here, the association and manager demonstrat-
ed that they hadn’t created or had any constructive 

notice of the “black ice” in the recreation area that 
allegedly caused the member to fall. That was because 
there were no weather conditions existing on the 
morning the member fell to give rise to any concern 
to the association or manager with regard to natu-
rally forming ice conditions. And neither the associa-
tion nor the manager was actually aware of the “black 
ice,” because the recreation area wasn’t open during 
the winter, so the association’s and manager’s employ-
ees didn’t check there for snow and ice hazards.

 Additionally, the member’s own testimony indicat-
ed that prior to his fall he didn’t see the ice—that is, it 
wasn’t visible and apparent—the court stressed. The 
court discussed cases that previously ruled that asso-
ciations and the management companies they hired 
weren’t liable for injuries from a slip and fall where 
the victim stated that the ice was clear and not visible.

 The manager also established that he owed no 
duty of care to the member, and thus couldn’t be held 
liable for his injuries, even if it were determined that 
the association could be. “Premises liability or an 
injury caused by a dangerous condition is predicated 
upon ownership, occupancy, control, or special use,” 
the manager asserted, arguing that he had none of 
these things. The court agreed and emphasized that 
“unless a comprehensive and exclusive management 
agreement exists between the agent and the owner 
which displaces the owner’s duty to safely maintain 
the premises, a manager cannot be held liable for 
injuries sustained in a slip and fall.”

 In this case, the management agreement clearly 
didn’t create a comprehensive and exclusive mainte-
nance obligation on the part of the manager, because 
the association retained substantial control over the 
management and operation of the property, the court 
said. The association board had established that the 
manager wasn’t required to maintain or to check on 
the recreation area when it was closed.

■ Cuillo v. Fairfield Property Services, L.P. and Strathmore Terrace 
Homeowners Association, Inc., December 2011
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That’s why it’s important to do two 
things: (1) make sure your bylaws 
give the association the right to use 
special assessments without a vote 
by the owners; and (2) give own-
ers notice of a special assessment 
as soon as you possibly can so that 
they can be better prepared to 
pay for their share. That way, you 
won’t have to argue with owners 
over whether special assessments 
require their approval, and you 
can form a strategy to collect spe-
cial assessments if feedback from 
the notice indicates that it might 
be difficult to do so.

 We’ll tell you what your board 
of directors should put in a let-
ter to owners notifying them of a 
special assessment, and give you 
a Model Letter: Notify Owners of 
Reason for Special Assessment, 
that you can adapt for use at your 
community.

Check that Charge 
Qualifies as special 
Assessment
Before trying to collect a special 
assessment from owners, check 
the governing documents to make 
sure the board has the authority 
to charge the amount as a special 
assessment. If the bylaws aren’t 
clear, require an owner majority 
vote for approval, or forbid using 
special assessments to pay for the 
item in question, the association 
may be heading for a lawsuit.

 For example, a Kentucky 
court recently ruled on the issue 
of whether an owner in a planned 
community should be required 
to pay a special assessment for 
parking garage repairs. The case 
revolved around whether owners 

had the right to vote on a special 
assessment before the association 
could impose it. After a series of 
proceedings in the lower courts, 
the association prevailed on 
appeal. But the trial ended up cost-
ing more than the repairs them-
selves. This case demonstrates 
how important it is to create and 
enforce a clear special assessment 
bylaw to avoid having to go to 
court over your association’s right 
to collect special assessments.

 In this case, 83 of the 87 con-
dominium owners voluntarily 
paid their respective shares of the 
assessment for the garage repairs. 
The remaining owners argued 
that they weren’t required to pay a 
special assessment for the repairs 
because of their interpretation 
of the association’s bylaw. They 
believed that the bylaw required 
the preapproval of a supermajor-
ity of owners to authorize certain 
expenditures exceeding $25,000 
if they were not for emergency 
repairs. Because the associa-
tion hadn’t conducted a vote of 
all owners regarding the parking 
garage repairs, the owners sued 
the association and asked the 
court for a declaration that the 
board’s alleged violation of the 
bylaw’s preapproval requirement 
excused their obligation to pay.

 The court ruled in favor of 
the owners, and the association 
appealed. The association argued 
that its bylaw regarding expendi-
tures was ambiguous, and, there-
fore, the “business judgment” rule 
should be applied. The appeals 
court noted that the board’s 
approval of the repairs followed 
a series of meetings over several 
years to which all owners were 
invited.

 Additionally, an attorney gave 
his legal opinion that no owner 
vote was required, because the 
garage by definition in the asso-
ciation’s declaration is a “common 
element” and the protection and 
operation of the common elements 
are exempt from the require-
ment of a vote under the bylaws. 
Moreover, owners were informed 
months ahead of time at an open 
meeting that garage repairs would 
begin, and the requirement for a 
vote was discussed at this meeting, 
with no objections.

 The appeals court reversed 
the decision in favor of the own-
ers after it determined that the 
bylaw at issue was ambiguous 
about whether a vote of all owners 
was required. The appeals court 
applied the business judgment 
rule to the board’s decision that 
a vote of all of the owners wasn’t 
required, and thus found that the 
association’s action under the 
circumstances was appropriate, 
including its decision to seek legal 
counsel on the issue [Oberbillig 
and Scaglione v. West Grand Tow-
ers Condominium Association, 
December 2011].

send Letter Announcing 
special Assessment
Prevent special assessment col-
lection problems by sending a 
carefully worded letter to own-
ers announcing the assessment. 
Include the following items in your 
letter. Be aware that some states’ 
laws require certain disclosures to 
be included in such a letter, so con-
sult your attorney to find out what 
yours require.

 Explain reason. When you 
announce that the board has 

Collections (continued from p. 1)

(continued on p. 6)
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decided to impose a special assess-
ment, clearly state what the money 
will be used for, such as upgrades 
to the common areas that aren’t 
covered under the reserve funds. 
It’s imperative to openly and con-
cisely explain why a special assess-
ment is needed. It reduces the 
likelihood that owners will grow 
distrustful of the board and you in 
the future [Ltr., par. 1].

 Point out authority. It’s also a 
good idea to remind owners that 
the board has the authority to 
impose special assessments [Ltr., 
par. 1]. Telling owners that the 
board is acting within its authority 
may help to preempt any challeng-
es by owners who are outraged by 
the charges.

 Cite minimized special assess-
ments. If possible, cite an example 
of an unbudgeted expense that the 
board was able to pay for without 
resorting to a special assessment. 
Or, if applicable, point out whether 
the board was able to pay out of its 
operating budget or reserve funds 
a portion of the expense that led to 
the need for the special assessment 
in question.

 The more you can show own-
ers that you and the board have 
worked hard to try to avoid the 
need for a special assessment or 
to minimize the amount of it, the 
more likely your owners will be to 
accept the special assessment and 
pay it. And think about discussing 
what alternatives were considered, 
and why a special assessment was 
the best option.

 It’s important to make owners 
feel comfortable that their board 
considered all of its options before 

deciding to impose an additional 
financial obligation on them. If 
you choose to state in your let-
ter what alternatives to a special 
assessment were considered, and 
why a special assessment was 
the best option, it’ll help own-
ers understand the board’s plan. 
But limit any discussion of alter-
natives. It might cause owners to 

second-guess the board’s decision 
[Ltr., par. 2].

 Express regret. Tell owners that 
the board regrets having to impose 
the special assessment. And remind 
them that all of the board mem-
bers, as owners in the community, 
must pay their share of the special 
assessment, also [Ltr., par. 3].

notify Owners of Reason for  
special Assessment
Here’s a Model Letter that your board of directors can use to notify 
owners of a special assessment, the reason for it, and the consequences 
they’ll face if they don’t pay it. To make sure your letter includes any 
state and local requirements, show this letter to your attorney before 
adapting it for use at your community.

[Insert date]

Dear Owner:

On [insert date], in accordance with section [insert # of section covering board’s 
right to pass special assessment] of the Shady Acres Community Association 
bylaws, the Board of Directors voted unanimously to pass a special assessment 
to pay for upgrades to the community’s common areas that exceed the amount 
budgeted for the year.

Our operating budget cannot absorb these additional costs. We have worked 
hard to avoid a special assessment. We even convinced our maintenance pro-
vider for the common areas to give us a discounted rate for its services, which 
enabled us to pay that expense out of our operating budget. But as to costs for 
additional necessary services for the common areas, we have no choice but to 
resort to a special assessment.

We assure you that we on the Board regret this as much as any of you. After all, 
we, like you, are owners of Shady Acres and will have to pay our share of the 
special assessment, just as you must.

The special assessment will be [insert $ amt.], or [insert $ amt.] per member, and 
is due on [insert date].

Owners who can’t pay their share of the special assessment in one lump sum 
may pay their share in 12 equal monthly installments of [insert $ amt., e.g., $50]. 
The first installment will be included with your regular monthly assessment bill for 
[insert date], and the final installment will be included with the [insert date] bill.

Please note that, pursuant to [insert # of section allowing for fines for late pay-
ment or nonpayment] of the Shady Acres Community Association bylaws, the 
association is authorized to impose fines against any owner who fails to pay his 
or her portion of the special assessment in a timely fashion.

Yours truly, 
Board of Directors

M o D e l  l e t t e rCollections (continued from p. 5)
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Q Must an association grant a parking request as 
a reasonable accommodation when the member 

hasn’t paid his condo fees?

A No, according to a New Jersey court, which 
ruled in a recent case that the member’s parking 

accommodation request was not reasonable.

 The member claimed that the condo association 
had illegally refused to grant him a disability accom-
modation to allow him to resume parking his car in 
the parking lot where he was a unit owner. The asso-
ciation had revoked his parking privileges because he 
was substantially in arrears on his monthly assess-
ment fees.

 Following an investigation, the state civil rights 
agency found no probable cause to support his claim, 
and the appeals court upheld the decision.

 Under fair housing law, housing providers may be 
liable for refusing to make a reasonable accommo-
dation in rules, policies, practices, or services, when 
necessary to afford a person with a disability equal 
opportunity to use and enjoy a dwelling. However, 
the duty to provide a reasonable accommodation for 
a resident with a disability does not necessarily entail 

the obligation to do everything possible to accommo-
date that person.

 Although an association may be liable for fail-
ing to provide a resident with a disability a parking 
space accommodation, the member’s accommodation 
request was unreasonable. The condo association col-
lected assessment fees to maintain the common areas 
of the community, including the parking lot, but the 
member didn’t make his required payments for sever-
al months before the association revoked his parking 
privileges.

 Furthermore, the association didn’t single him 
out for this enforcement mechanism—the association 
also revoked the parking privileges of many other 
members who were similarly in arrears.

 Finally, the member wasn’t declared disabled until 
after the association had already informed him that 
he wasn’t permitted to park in the community’s park-
ing area. Once he invoked his disability status, the 
association appropriately requested medical docu-
mentation from him to confirm that disability. He ini-
tially furnished documents from the Social Security 

 State amount, due date. Tell 
your owners how much the special 
assessment is, both in total and 
per owner. And tell owners when 
the payment is due [Ltr., par. 4]. If 
given far enough in advance, this 
information may help owners on a 
tight budget figure out how to pay 
the charge. This is especially help-
ful if you offer payment options 
such as letting owners repay spe-
cial assessments in installments, 
rather than in a lump sum. If yours 
does, spell out how much each 
monthly installment will be, and 
when the payments will begin and 
end [Ltr., par. 5].

 When imposing a special 
assessment, some associations try 
to help their owners get financing 
through local banks. For example, 
some associations arrange to have 
local lenders come to the com-
munity to discuss with owners 
second mortgages, home equity 
lines of credit, and other financ-
ing alternatives. You might want 
to help owners get information 
about available lenders and loan 
products. But you should never 
recommend a particular lender, 
or suggest to owners that getting 
financing is a good idea.

 Designate fines. If your associa-
tion’s governing documents allow 

the association to charge a fine for 
late payment or nonpayment of a 
special assessment (and your state 
law doesn’t prohibit it), clearly 
state this in the letter. Communi-
cating the consequences will allow 
owners to make an informed deci-
sion about their payment, which 
will increase the likelihood that 
you’ll get payments in a timely 
manner [Ltr., par. 6].
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Administration and state motor vehicle commission, 
but he inexplicably waited a year before providing the 
requested documentation.

 The association’s offer of a payment plan to 
address the member’s mounting arrears also showed 
there was no probable cause to find a violation. 
Although he declined the offer, the payment plan pro-

posed demonstrated that the association reasonably 
tried to resolve the parking issue with the member 
and accommodate his needs without unduly compro-
mising the interests of other unit owners. Although 
the association may have had other options at its 
disposal to enforce his obligation to pay his assess-
ments, its initial responses to his requests for accom-
modations were not discriminatory or unreasonable 
[Shearn v. Victoriana Condominium Association, 
November 2011].

Q&A (continued from p. 7)
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