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safeguard Association’s Right  
to end service Contracts
Sometimes the contractors your association hires for such jobs as 
snow plowing, painting, or providing security do not perform up to 
the standards you expect, and you will want to terminate the associa-
tion’s contract with them. If you do not terminate the contract and 
you let the company continue to provide poor service to your commu-
nity, member dissension could rise and the management office could 
be fielding an increased number of complaints. Even worse, the asso-
ciation could get hit with a lawsuit by a member or guest hurt because 
of bad service. For example, in this upcoming winter season, if a snow 
removal company does a bad job of snow plowing and a member falls, 
your association could be sued.

 Your association does not want to be in a position in which it is 
unable to terminate the contract of an underperforming service con-
tractor when it wants. But if you just sign the boilerplate contract that 
a service contractor submits without making changes, the associa-

f e a t u r e

(continued on p. 2)

set Playground Rules to Minimize 
Risk of injuries and Lawsuits
A playground is a great amenity that may increase property values 
in your community. Members with small children appreciate the role 
an outdoor playground plays in children’s growth. Playgrounds pro-
mote an active, healthy lifestyle and provide a complex social network 
for kids to learn relationship-building skills. However, a playground 
can also be a hazard, especially if children are unsupervised or if the 
equipment is not properly used or maintained. If injuries occur, your 
association could end up getting sued.

 As a result, associations should create and post a sign laying out 
the rules at the entrance or on the grounds of the playground. “Creat-
ing rules and making parents aware of them are absolutely key to risk 
management for your association,” says insurance expert Bill Grana-
han. We will go over what your rules should cover and provide you 
with Model Rules: Post Rules for Your Playground, which you can 
post at your playground. Remember to speak with your association’s 

(continued on p. 6)
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Produced in consultation with

P r e m i s e s  L i a b i L i t y

Comment Period ends  
on FhFA Proposal
On Oct. 15, 2010, the public comment 
period closed on the Federal Housing 
Finance Agency’s (FHFA’s) proposal to 
ban private transfer fees. If adopted, as 
many as 11 million homeowners could 
find it difficult to sell their homes if the 
federal government moves forward with 
plans to ban so-called private trans-
fer fees, according to the Community 
Associations Institute (CAI).

 Recently, these fees have become pop-
ular with private investment companies, 
which use deeds to require a purchaser 
to pay a percentage of the sales price to 
outside investors. The FHFA actions are 
seen as an attempt to curb this growing 
and controversial practice.

 However, the fees also have been used 
by community associations for decades 
to help fund reserve accounts or com-

(continued on p. 2)



tion is likely to end up in precisely this fix. Even reputable contractors 
include restrictions in the fine print that make it hard for customers to 
end their contract.

 To safeguard your association’s right to get rid of inefficient con-
tractors, you must be wise to the tricks and negotiate to get rid of the 
unfair restrictions. The best way to work around a boilerplate con-
tract is to write up your own termination clause and insist on includ-
ing it in every service contract you or your association signs.

 Here is a four-step negotiating strategy to use when contractors 
ask you to sign contracts that limit your termination rights. We will 
also provide a Model Clause: Write Your Own Termination Clause, 
which you can insert into service contracts you negotiate for the 
association.

step #1: Check for Restrictions on termination
When entering into a new service contract, the last thing you may 
think about is how to get out of it. But that could prove short-sighted 
if the deal goes bad. Therefore, before signing any service contract, 
check it carefully for restrictions on the right to terminate. Look 
in the section describing how long the contract will last—it usually 
appears under the heading “Term,” “Duration,” or “Termination.” 
You are likely to find restrictions on your right to terminate, especial-
ly in agreements for elevator maintenance, trash and snow removal, 
parking lot sweeping, HVAC service, and floor cleaning.

 There are generally two kinds of restrictions to look out for:

 Multiyear term. The contract may be for a term of three, four, or 
even five years. “Be cautious about agreeing to a multiyear contract,” 
warns C. Jaye Berger, a New York real estate attorney. Keep in mind, 
though, that some contractors who have invested money, such as a 
company that installs laundry facilities, will insist on a multiyear term. 
Otherwise, there’s no reason to agree to a contract longer than a year.

 Automatic renewal. Because it’s more subtle than a multiyear term, 
contractors often use automatic renewal clauses to entrench them-
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Service Contracts (continued from p. 1)

munity improvement projects. The transfer fees charged by commu-
nity associations are nominal, ranging from a fixed fee averaging $750 
to a percentage of the sales price averaging 0.25 percent. Also, such 
funds have allowed financially strapped community associations to 
keep monthly assessments low. Close to half of the 1,252 communities 
responding to a CAI survey in September have deed-based fees. Under 
the proposal, these homes would no longer be able to qualify for mort-
gages backed by Fannie Mae and Freddie Mac, which account for up 
to 90 percent of all residential mortgages.

FHFA Proposal (continued from p. 1)
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selves. This clause, after an initial 
term of, say, a year, allows either 
side to terminate the contract 
upon 30 days’ written notice. The 
catch is that you cannot just give 
30 days’ notice whenever you want. 
Typically, the contract says notice 
can be given “no earlier than” a 
certain number of days—usually 
45 to 90—before the anniversary 
date (that is, the date on which the 
contract was signed). Unless notice 
is given within the time period 
set in the contract, the contract is 
automatically renewed, and you’re 
stuck for another year.

 For example, an association 
manager signs a one-year, auto-
matically renewing contract on 
Jan. 1. The contract gives either 
side the right to terminate the 
agreement upon 30 days’ advance 
written notice, “provided that such 
notification must not be given ear-
lier than 45 days before the anni-
versary date.”

 On June 29, the association 
decides that it wants out of the 
deal and gives 30 days’ notice. The 
manager thinks this notice will 
end the contract at the end of July. 
But he’s wrong. The contract says 
that notice can’t be given any ear-
lier than 45 days before Jan. 1. The 
earliest date the association can 
give notice and avoid automatic 
renewal for another year is Nov. 17.

 What’s more, the association 
has only 15 days—from Nov. 17 to 
Dec. 2—to give notice that is late 
enough to meet the 45-day restric-
tion and early enough to meet the 
30 days’ notice requirement.

 There’s no problem if the man-
ager remembers to send out the 
notice in the two busy weeks at 
the end of November. But this is 
not a sure thing. Managers have 
enough on their minds running the 

community without being subject 
to such a restrictive termination 
clause in a service contract. Even 
if you know the rules in the con-
tract, you may still forget to send 
the notification on time. You won’t 
realize how restrictive the clause is 
until you try unsuccessfully to get 
out of the deal.

step #2: demand Removal 
of Restrictions
Contractors will do their best to 
make you believe that the contract 
is a take-it or leave-it proposi-
tion, but you don’t have to accept 
a contract without negotiating it, 
advises Berger. Everything is nego-
tiable, even if you don’t have a lot 
of leverage, she says. “If it isn’t 
negotiable, look for another con-
tractor,” she advises. If you must 
accept an automatic renewal, be 
sure you mark in your diary when 
you must give notice that you want 
to end the contract, says Berger.

step #3: negotiate for 
termination on seven 
days’ notice
Once the boilerplate restrictions 
are cleared away, the question 
becomes how many days’ advance 
notice you give to end the contract. 
Contractors have an interest in a 
long notice period. Ninety days is 
a standard demand. Associations, 
on the other hand, prefer to keep 
the notice period to a minimum. 
Seven days’ notice is probably the 
minimum notice period contrac-
tors will accept.

 You will want to keep the 
“lame duck” period to a mini-
mum. Some standard clauses 
enable the association to terminate 
the contract immediately, without 
any advance notice. But this is not 
typical. Although it might seem 
“fair” and “logical,” don’t let the 
contractor have a reciprocal right 
to terminate on seven days’ notice. 
That’s not enough time to bid out 
the work and hire a replacement. 

Write Your Own termination Clause
If you can’t write your own service contracts, your association should at 
least write its own termination clause to insert into the contractor’s form 
contract. Here’s the type of termination right that should be included in 
every signed service contract.
 This clause lets you get out of the contract on seven days’ advance 
notice. It lets the contractor end the contract, effective as of the last day 
of a calendar month, with at least 30 days’ notice. Speak to your attor-
ney about adapting the clause to your needs.

teRMinAtiOn RiGhts
Term . This Agreement shall commence on ____________________, 20_____, 
and shall terminate on ____________________, 20_____ (which period is 
referred to herein as the “Term”); provided that this Agreement may be 
terminated at any time during the Term hereof by Association upon not less 
than seven (7) days’ prior written notice to Contractor, or by Contractor as 
of the last day of any calendar month during the Term hereof upon giving 
not less than thirty (30) days’ prior written notice to the Association. In the 
event of such termination, all payments due hereunder shall be prorated to 
the date of termination.

m o D e L  C L a u s e

(continued on p. 4)
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To avoid potentially serious ser-
vice disruptions, require contrac-
tors to notify you at least 30 days 
in advance.

step #4: Get Right to 
terminate Contract  
at Any time
You need to worry not only about 
the length of the notice period but 
also about restrictions that make 
you wait for anniversaries, ends of 

months, etc., before you can termi-
nate the contract. Whatever notice 
period you agree to, make sure 
that you can terminate the con-
tract “at any time during the term” 
as long as you give the required 
notice.

 But don’t let contractors ter-
minate the contract at any time 
they want to. Instead, require the 
contract to end on the last day of 
a calendar month. In other words, 
if a contractor gives you 30 days’ 
notice on Nov. 15, the contract 
would end not on Dec. 15 but 

on Dec. 31. Besides buying more 
time to line up a replacement, this 
enables you to start the next con-
tract on the first of the month.

Insider Source
C . Jaye Berger, esq .: Principal, Law Offices 
of C. Jaye Berger, 110 East 59th St., 29th Fl., 
New York, NY 10022.

www.communityassociation 
insider.com

search Our Web site by Key Words: 
contracts; contractors; liability; 
maintenance

Service Contracts  
(continued from p. 3)

➤  Association not Liable for  
Racial discrimination

Facts: A member sued the association and the man-
agement company for racial discrimination. She 
claimed that the association failed to take action on 
complaints she filed against neighbors from 2003 to 
2007. These were mainly complaints against neigh-
bors for having a home-based welding business and 
for unsightly conditions, structures, and objects, even 
though she was cited for having a religious cross dis-
played on her property. She also claimed that the 
association cited her for constructing a deck without 
prior approval while a white member in the commu-
nity was not cited for constructing a similar, unap-
proved deck.

 The association asked the court for a judgment 
in its favor without a trial. The association argued 
that the claims were previously litigated in 2008, and 
those claims were decided in favor of the association. 
Also, the association argued that racial discrimina-
tion claims in violation of the Fair Housing Act fail 
because the prohibition on discrimination applies 
only to the sale or rental of a dwelling, not to conduct 
that occurs, as here, after a member has obtained 
property.

Ruling: A Colorado district court granted a judgment 
without a trial in the association’s favor.

Reasoning: The court found that the member’s alle-
gations of racial discrimination could be combined 
under the general heading of “selective enforcement.” 

The previous lawsuit dealt with the issue of wheth-
er the association was selectively enforcing its rules 
against the member. The prior court found no evi-
dence of selective enforcement. Therefore, because 
the member had a full and fair opportunity to litigate 
the question of whether the association was selectively 
enforcing its rules with regard to her, the member is 
not allowed to relitigate the issue.
■ Weatherspoon v. Provincetown Master Owners Assoc. Inc., Sep-

tember 2010

➤  Association May Be Liable for 
disability discrimination

Facts: A member with a hearing disability sued an 
association for allegedly failing to provide reason-
able accommodations that would allow her to com-
municate effectively during meetings. The member 
requires some form of accommodation to participate 
in certain community events.

 The member contends that she needs a sign lan-
guage interpreter or Computer Aided Realtime 
Translation (CART). However, the association main-
tains that she can participate in certain activities with 
no accommodation, and at others with the assistance 
of an amplification system that the association pur-
chased for her benefit.

 The member used the amplification system for 
at least one event, but reported that she heard static 
and radio interference and sometimes missed infor-
mation. Despite her problems with the system, the 

r e C e N t  C o u r t  r u L i N g s
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association declined to schedule an interpreter or 
CART for any other event. It did, however, agree to 
provide an interpreter at annual board meetings. As 
to monthly board meetings, the association contends 
that it offered an interpreter with certain conditions: 
The member must notify the association of her intent 
to attend the meeting at least 72 hours before the 
meeting, and if she does attend, then she must pay 
for the cost of the interpreter. The member asked the 
court for a judgment without a trial in her favor.

Ruling: The Colorado district court refused the mem-
ber’s request and ordered the trial to continue.

Reasoning: The court found that there was sufficient 
evidence to create a genuine dispute as to whether 
a sign language interpreter or CART is necessary 
for the member to communicate effectively at meet-
ings. The association offered recorded minutes from 
a monthly board meeting when the member, without 
the benefit of a sign language interpreter or CART, 
was able to convey her concerns relating to smoke 
detectors. As to her ability to understand informa-
tion, the association provided a doctor’s report that 
stated that a portable sound system, used in conjunc-
tion with the member’s hearing aids, would be suffi-
cient to allow her to hear lectures and other speaking 
events approximately as well as a non-hearing dis-
abled individual does in one-on-one situations.
■ Kerr v. The Heather Gardens Assoc., September 2010

➤  Association May Be Liable for 
Member’s slip-and-Fall injury

Facts: When a member arrived home after being gone 
for two days, he slipped on a puddle of water that had 
accumulated on his kitchen floor and he broke his 
wrist. The puddle of water had come from his sink, 
which had overflowed due to a sludge blockage in 
the building’s drainage line. There is no dispute that 
maintenance of the drainage line was the responsibil-
ity of the condominium association.

 In court, the association argued that the water 
puddle was an open and obvious hazard, and that 
it had no knowledge of the water puddle. The trial 
court granted a judgment without a trial in the asso-
ciation’s favor, and the member appealed.

Ruling: An Ohio appeals court reversed the lower 
court’s ruling and ordered the trial to continue.

Reasoning: The court ruled that there was a genuine 
issue as to whether the puddle was open and obvi-

ous. According to the member’s testimony, the water 
was clear against the blue kitchen floor, and he prob-
ably could have seen the water if he had looked “hard 
enough.” A jury could interpret this evidence as dem-
onstrating that the water was not discoverable by 
“ordinary inspection.”

 Also, a trial was needed to determine whether 
the association created the hazard and should have 
known about the potential for water to back up and 
create a hazard on the floor. There was a history of 
problems with the drainage line that would cause 
water to back up into the sinks of individual units.
■ Szerszen v. Summit Chase Condominiums, September 2010

➤  Member’s drunken Behavior 
Admissible in negligence Case

Facts: A condominium development consists of two 
sections. In 2000, the association decided to replace 
the wooden enclosure fences in the first section with 
vinyl fencing. Upon learning that the association 
intended to replace the fences in only the first sec-
tion, a member in the second section contacted the 
management office and requested that her fence be 
replaced as well.

 The member was asked to come to the next board 
meeting to discuss the matter. The member was pres-
ent at the meeting, having entered the room carry-
ing a glass of wine in one hand and a carafe in the 
other. She appeared intoxicated and acted belliger-
ently while demanding a new fence. As a result of the 
events, the board determined that all communica-
tions with the member should be through counsel.

 After considering the difference between the cost 
of wood and vinyl, the board eventually approved a 
new, cheaper wooden fence for the member. At the 
time of the installation, the member blocked the con-
tractor from replacing the fence. Not long after, the 
member’s dog bolted toward the fence and dislodged 
a board that struck the member in the head. She sued 
the association for negligence. The jury returned a 
verdict for the association. The resident appealed on 
the grounds that she was denied a fair trial because 
the jury was permitted to hear about her excessive 
alcohol consumption.

Ruling: A New Jersey appeals court rejected the mem-
ber’s assertions and agreed with the lower court’s 
decision.

(continued on p. 6)



 6 C O M M u n i T Y  a s s O C i a T i O n  M a n a g e M e n T  i n s i d e R ®  November 2010

© 2010 by Vendome Group, LLC. Any reproduction is strictly prohibited. For more information call 1-800-519-3692 or visit www.vendomegrp.com.

Go to the Real Estate section of our Web site, www.vendomegrp.com, for more information about our publications.

attorney and insurer about adapt-
ing these playground rules to fit 
your community.

Create Rules to Avoid 
injury
The following are 11 items to 
include or keep in mind when 
drafting your playground rules:

 Require adult supervision. Even 
if the playground is relatively safe, 
children can get hurt by using 
equipment that is beyond their 
skill level, by misusing equip-
ment, or by simply not being care-
ful. In these instances the best 
preventative to injury is parental 
supervision.

 As a manager, you are generally 
not required by law to supervise 
children on your community’s play-
ground, says Jim Bownas, an Ohio 
attorney. But you should require 
parents or other adult guardians to 
watch kids and make sure the rules 
are followed. However, it should 
be noted that you are responsible 
for the basic safety of playground 
equipment, Bownas warns. 

 Requiring supervision can help 
prevent an accident and deflect 
responsibility from you if one does 
occur. Some associations set a 
certain age below which children 
require supervision. The age var-
ies according to the specific play-

ground equipment you have and 
the location of the playground.

 For example, if your play-
ground has high slides or is near 
a busy road, you won’t want any 
children under 13 playing unsu-
pervised. But if your playground 
has only basic equipment and is in 
a safe location, like in the middle 
of your community away from 
busy roads, you may decide to set 
the cutoff age for supervision at 
younger than 13. You can talk to 
your insurance carrier and attor-
ney about what age to require 
supervision.

 Our Model Rules make it clear 
that supervision is required for 
“safety reasons,” not to discrimi-
nate against children. As long as 
rules are clearly reasonable for the 
safety of children, you won’t be 
discriminating against children 
under federal fair housing law.

 Warn that those using play-
ground do so at their own risk. Your 
rules should warn members that 
they are responsible for their activ-
ities on the playground and that 
the association is not responsible 
for injuries or accidents, says Gra-
nahan. Put this rule in all caps and 
in boldface. This way, parents or 
other adults supervising children 
will know that they have to make 
sure their kids use the equipment 
properly.

 Set hours. It is a good idea 
to set reasonable hours for play-
ground use based on when it gets 
dark in your area. Our Model 
Rules set hours for playground use 
from 8 a.m., when it is always light, 
until dusk. They also tell members 
not to use the playground when it’s 
wet or icy. If your playground has 
a fence and gate, you can lock the 
gate during off-hours and when it 
is raining or snowing.

 Limit use to members and 
guests. You should limit the use of 
the playground to members and 
accompanied guests, says Grana-
han. You do not want people who 
are outside your community to be 
on your playground, he explains.

 Ban older and bigger kids. Set 
a maximum age or height of the 
children you allow to use the play-
ground—depending on the type 
of equipment and the manufactur-
ers’ instructions. For example, you 
do not want 5-foot teenagers play-
ing on swings meant for toddlers. 
Equipment is usually tailored to 
a particular age or height. As an 
alternative, you can use height 
rather than age as the criterion, 
because kids the same age can be 
different sizes.

 Ban improper use of equipment. 
Make it clear to members that they 
must ensure that their kids use the 
playground equipment properly. 

Premises Liability (continued from p. 1)

Reasoning: Evidence of the member’s intoxication 
was admissible because it explained why the associa-
tion contacted its attorneys to deal with the member 
instead of interacting with her directly. Evidence of 
her behavior was relevant to the jury’s understand-
ing of why there was a delay in the installation of the 

fence. Also, the court ruled that the testimony did not 
clearly bring about an unjust result. The association 
never made a claim that the member had consumed 
alcohol on the date of the accident or that alcohol 
consumption contributed to the occurrence of the 
accident.
■ Boyan v. The Orchards at Holmdel Condominium Assoc., October 

2010

Recent Court Rulings (continued from p. 5)
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Although it is difficult to predict 
how children will use playground 
equipment, your rules should ban 
some common abuses such as:
 ■ Standing, kneeling, or riding 
double on swings;
 ■ Walking up or down the slide; 
and
 ■ Climbing on top of the swing 
sets.

 Ban bad behavior. Also ban 
rough play, shoving, and fighting 
on your playground so children 
will be less likely to hurt them-
selves. Also, to prevent eye inju-
ries and make the playground a 
more pleasant place, ban kids from 
throwing sand or any inappropri-
ate objects.

 Ban in-line skates, skateboards, 
bicycles, and tricycles. If your play-
ground has an asphalt or blacktop 
surface, don’t let children roller-
skate, in-line skate, skateboard, 
or ride bicycles or tricycles in the 
playground. One common dan-
gerous misuse this rule prevents 
is children using skates or skate-
boards on the slide, which could 
cause injury.

 Ban pets. Children may be 
tempted to bring their dog or even 
their cat. Pets could use the sand-
box as a place to relieve them-
selves. And worse, dogs and cats 
can pose a physical danger to 
other children.

 Ban food and drinks. Don’t let 
children or adult members bring 
food or drinks onto the play-
ground. Food scraps left behind 
can attract vermin and create an 
unsightly mess. Broken glass from 
bottles can cause injury. Spilled 
drinks can make the equipment 
slippery. Leave a garbage can near 
the playground for items, like dia-
pers, that members may need to 
get rid of.

 Reserve right to bar children 
who don’t follow rules. To give your 
rules some teeth, say that you can 
bar members from using the play-
ground if they don’t follow the 
rules. Though you’re not required 
to supervise playground use, the 
manager or an association employ-
ee should check the playground at 
least once a day, during the time 
the playground gets the greatest 
use, such as after school, to make 
sure members are following the 
rules—and particularly that adults 
are supervising the children. If 

you notice a child playing unsu-
pervised, call the parents or adult 
guardian and ask them to escort 
the child home. When members 
repeatedly break your rules, notify 
them that they can’t use the play-
ground anymore.

Insider Sources
James Bownas, esq .: Shareholder, Zaino 
& Humphrey, 5775 Perimeter Dr., Ste. 275, 
Dublin, OH 43017; www.zandhlpa.com.
William granahan: Managing Consultant, 
Albert Risk Management Consultants, 72 
River Park, Needham, MA 02494; www.
albertrisk.com.

Post Rules for Your Playground
Here are Model Rules for your playground based on our experts’ recom-
mendations. Talk to your insurance carrier and attorney about adapt-
ing them to post at your playground.

PLAYGROund RuLes
1. For safety reasons, all children must be accompanied and supervised 

by a parent, guardian, or babysitter 18 or older. The supervising adult 
is responsible for supervision and for the children’s safety and compli-
ance with these rules.

2. aLL THOse using THe PLaYgROund dO sO aT THeiR OWn 
RisK . THe assOCiaTiOn is nOT ResPOnsiBLe FOR inJuRies OR 
aCCidenTs .

3. Hours for the playground are from 8 a.m. to dusk. Do not use the play-
ground after hours or when the playground equipment is wet or icy.

4. Only members and accompanied guests may use the playground.

5. No members or guests age 13 and older shall use the playground. The 
equipment is designed for children under 13.

6. Use the playground equipment properly. Failure to do so can result in 
serious injury. For example, there shall be no standing, kneeling, or 
riding double on swings; no walking or running up or down the slide; 
no climbing on top of the swing set.

7. No roughhousing, shoving, fighting, or throwing sand or any inappro-
priate object on the playground is allowed.

8. No roller skates, in-line skates, skateboards, bicycles, or tricycles are 
allowed on the playground.

9. No pets are allowed on the playground.

10. No food or drinks are allowed on the playground. Please dispose of all 
garbage in the proper receptacles.

11. If you don’t obey these rules, the association reserves the right to stop 
you from using the playground.

m o D e L  r u L e s
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Upgrade to an online subscription of CommunityAssociationinsider.com at no additional cost. Community 
Associationinsider.com is the newsletter you’re holding plus exclusive content available only to online subscribers, 
including:

•	 Over	100	Model	Forms,	Letters,	Agreements,	and	Policies	that	can	be	
downloaded and put to immediate use by your community association.

•	 Summaries	of	the	latest	court	rulings	that	could	affect	your	association.
•	 Over	five	years	of	back	issues	in	an	easily	searchable	archive	so	that	

you	can	find	important	content	when	you	need	it.
•	 Direct	access	to	our	editorial	staff	with	the	“Ask	the	Insider”	feature.
•	 And	much	more!

You’ll also receive a PDF of the print version in your inbox every month 
that’s accessible whenever you need it. All in all, it’s a better deal for the 
environment, and for you.

Upgrade to CommunityAssociationInsider.com  
today at no additional cost!

It’s as easy as 1-2-3!
1 – Simply visit www .Communityassociationinsider .com/uPgRade
2 – Tell us who you are and where to send the PDFs
3 – Hit submit

We’ll do the rest!
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