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i n s i d e  t h i s  i s su e how impending FhA Condo  
Lending Regs May impact  
Condo Management
On June 12, the Federal Housing Administration (FHA) announced 
a new, stricter approval process for condominiums to be eligible for 
FHA financing. At the time, the FHA’s revised lending guidelines 
were to be effective October 1. However, since they were announced, 
the effective date of the new regulations has been twice postponed. 
Now, the new regulations governing condominium mortgage insur-
ance will be effective Dec. 7, 2009.

 Under the proposed regulations, all condominiums previously 
approved for FHA financing would have to be reapproved or FHA 
financing would not be available. Furthermore, condominium boards 
and management would be asked to provide legal documents, con-
tracts, plans, insurance coverage, pre-sale and owner occupancy 
percentages, and other documentation to lenders performing the 
underwriting reviews. As it stands, condominium associations would 
also be required to compile, maintain, and provide the necessary doc-
umentation and information, requiring them to develop and imple-
ment new procedures—and adding to the workload of community 
managers and condominium boards.

 If you represent a condominium association, you need to be aware 
of the mortgage market and how tightened underwriting standards 
will affect your association’s operations and property values. The 
FHA alone currently insures approximately 23 percent of all new 
mortgage transactions. The FHA, Fannie Mae, Freddie Mac, the Vet-
erans Administration, and the Department of Housing and Urban 
Development (HUD) account for 90 percent of the mortgage market. 

 According to management expert Clifford J. Treese of Associa-
tion Information Services, if you represent an existing association, 
the association should be making every attempt to meet government 
agencies’ project underwriting standards, because doing so will help 
current members sell their condominiums by increasing the pool of 
potential buyers.

 In this special issue, we’ll take a big-picture look at the banking 
and mortgage crisis and how these issues are playing out at the com-
munity association level. Then we’ll delve into some of the specifics 
of the FHA’s mortgage insurance rules, look at criticisms of the pro-
posed regulations, and consider how some of the requirements may 
change in advance of the December 7 effective date.

S p e c i a l  i S S u e
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how We Got here
We spoke with Andrew Fortin, Esq., Community Associations Insti-
tute’s National Vice President of Government and Public Affairs, to 
get his insight into the housing crisis.

INSIDER: Please describe where we are in terms of the housing crisis.

AF: We’re in the midst of a really big residential and soon-to-be com-
mercial real estate crash. We had a real estate bubble that burst. We 
have property values that are crashing. We have a lot of people who are 
holding mortgage-backed securities who have basically lost their shirts.

INSIDER: Can you give a thumbnail sketch of how mortgage markets 
work? What are mortgage-backed securities?

AF: Before a bank issues a mortgage to an individual, it makes sure 
the mortgage will meet a certain set of lending criteria. If it is met and 
the loan is issued, the bank will then turn around and sell that mort-
gage to one of several entities. They are either Fannie Mae, Freddie 
Mac, the Veterans Administration, HUD, or a few others. Some of 
these are government entities and some are essentially government 
owned, as in the case of Fannie Mae and Freddie Mac. 

 These entities will take the mortgage, bundle it with many other 
mortgages, and then they will issue securities or stocks that are 
guaranteed by those mortgage assets. These are mortgage-backed 
securities.

INSIDER: So how do mortgage-backed securities relate to our current 
housing crisis?

AF: During the bubble, a global surplus of investment money went 
looking for safe investments. And the safest investments investors 
found were these mortgage-backed securities.

 The investors reasoned that if a mortgagee lives in his home, he 
will usually pay his mortgage first and let his other bills fall by the 
wayside if he is experiencing money troubles. Also, it helped that the 
mortgage-backed securities were issued by a U.S. governmental agen-
cy, or an independent agency created by the United States in the cases 
of Fannie Mae and Freddie Mac.

 Getting to where we are today, the agencies oversold those securi-
ties, and the mortgage packages that the agencies put together proved 
to be unsafe. The investors who bought these securities essentially 
gave the banks money that allowed them to lend to even more people. 
This cycle continued for a long time, inflating the housing bubble.

tighter Lending standards
INSIDER: At this point, the bubble has burst. What is the government 
agencies’ reaction in broad terms?

AF: The investors who are buying these securities—and thus ensur-
ing a flow of cash into the mortgage markets—now want more cer-
tainty and better guarantees that these are still safe investments. So 
in response to this, all those organizations that underwrite or insure 
mortgages, such as Fannie Mae and Freddie Mac, are creating more 
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stringent criteria for loans that 
they insure in an attempt to miti-
gate the chances of the borrower 
going into foreclosure.

INSIDER: The FHA insures banks’ 
mortgages as well. How is the 
FHA different from Fannie Mae 
and Freddie Mac? 

AF: The reason the FHA insures 
mortgages is to extend home own-
ership opportunities to all Ameri-
cans, including people at the lower 
income levels. So if you look at 
FHA mortgage products, you have 
lower down payment requirements 
and other tools such as lower loan 
terms subsidized by the govern-
ment that help get first-time home-
buyers into their first home.

INSIDER: Why are condos given 
special attention by the FHA?

AF: Especially in a market like 
California, D.C., or any major 
metropolitan area, a condo is the 
property type of choice for most 
first-time homebuyers.

industry Response to  
FhA Lending Regs
INSIDER: Tightened lending stan-
dards make sense given the state of 
the housing market. What are the 
Community Associations Insti-
tute’s (CAI) concerns?

AF: All these agencies are tighten-
ing their lending criteria because 
arguably they were too loose. What 
we are concerned about as it relates 
to community associations and 
condominiums, is that the agencies 
select criteria that, in our experi-
ence as people who are engaged in 
the industry, reflect benchmarks 
that create a healthy community 
and actually mitigate the risk of 
the mortgagee going under.

 The FHA came out with a 
set of criteria for their mortgage 
insurance that we thought was 

potentially problematic. First, 
applying for an FHA-insured 
mortgage is the most viable ave-
nue for many qualifying first-time 
homebuyers because the FHA 
offers strong incentives and great 
terms for people to get into their 
first property. And in a condomin-
ium, if a condominium unit does 
not meet this new criteria, not only 
can’t I get a mortgage to purchase 
into the condominium, but no one 
else can either. As a result, all the 
units in the condominium poten-
tially become unmarketable.

INSIDER: The FHA is increasing-
ly insuring more of the mortgage 
market. It seems as though CAI 
isn’t against higher standards, but 
rather CAI wants better informed 
standards.

AF: As the credit markets tighten 
in response to the financial crisis, 
the lenders want to make sure that 
any mortgage borrower can pay 
back his mortgage, so investors 
will continue to buy those mort-
gage-backed securities to ensure 
the flow of financing into the 
housing markets. After Fannie and 
Freddie tightened their criteria, 
the FHA is lending more money 
than it used to, and for many peo-
ple, it has become one of the most 
viable funding mechanisms.

 Our concern stems from the 
fact that community associations 
are unique. The common owner-
ship element creates a situation 
whenever criteria applied to the 
whole of the community result in 
the community or condominium 
no longer having access to a chan-
nel of financing. That impacts not 
only the one or two units that are 
for sale, but everybody’s prop-
erty in that community. There-
fore, whatever criteria the agencies 
develop, we want to make sure that 
they’re informed with the expe-
rience of the many community 

association managers, attorneys, 
bankers, and board members in 
our membership.

INSIDER: What was the indus-
try reaction when the FHA first 
issued the condominium lending 
regulations?

AF: The initial wave of feedback 
that they got was substantially 
negative. 

What to expect
INSIDER: What does the latest 
delay in the effective date mean? Is 
it to give associations more time to 
get in line with the FHA’s under-
writing standards, or is it a chance 
for the FHA to revisit its issued 
standards and modify them?

AF: It’s the latter. The FHA is 
going to revisit some of the cri-
teria, and until the new criteria 
are listed, there is nothing we can 
advise condo associations to start 
doing to comply with these new 
requirements if they want to be 
pre-positioned to meet the require-
ments before they take effect.

INSIDER: Any predictions as to 
how the FHA will change the reg-
ulations by December 7?

AF: I think we will see a movement 
toward some of the issues we’ve 
raised that were problematic for 
condo associations. I think we’ll 
see something that is a bit more 
rational and achievable for condo 
associations to position them-
selves to be pre-qualified for FHA-
insured loans.

EDItoR’S NotE: At press time, 
the FHA had not issued any new 
regulations. You can check www.
communityassociationinsider.com 
or www.caionline.org for any news 
concerning the FHA’s condominium 
insurance lending guidelines.
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The Community Associations Institute (CAI) formed 
a working group of industry experts to identify spe-
cific areas of the FHA regulations that need to be 
changed. They have prepared a policy position to 
advocate the changes that are needed. On October 
23, CAI sent comments to David H. Stevens, com-
missioner of the Federal Housing Administration, to 
assist the FHA in addressing the current challenges 
in the mortgage markets. The following are CAI com-
ments and recommendations relating to the proposed 
regulations that affect condominium community 
associations:

ProPosed regulation— 
ConCentRAtion LiMit
Projects consisting of three or fewer units will have no 
more than one unit encumbered with FHA insurance. 
Projects consisting of four or more units will have no 
more than 30 percent of the total units encumbered 
with FHA insurance.

 CAI Comments: The proposed FHA concentra-
tion limits will severely limit the development and 
resale of condominiums, especially in urban areas. 
This will have several negative effects on the mar-
ket. First, the concentration limits proposed in the 
new FHA regulations unfairly punish good projects 
with market acceptance. Currently, the condominium 
form of development is the preferred method in juris-
dictions that place a premium on the conservation of 
land resources, energy, and transportation resources. 
Applying blanket concentration limits without con-
sideration given to the particular market and project 
will unfairly punish those jurisdictions and develop-
ments that seek to achieve these goals. Currently, 
there are no concentration limits on traditional sin-
gle-family products. The discrepancy in the treatment 
of condominium and traditional lot product directly 
translates into less energy savings, poor air quality, 
and suburban growth away from city centers.

 Additionally, for existing projects, no guidance is 
provided on how to monitor existing FHA concentra-
tions. Presumably, for existing projects, this would 
require the condominium association board of direc-
tors or its manager to provide concentration limits 
in conjunction with an approval processed through 

HRAP [HUD Review and Approval Process] or 
DELRAP [Direct Endorsement Lender Review and 
Approval Process]. As nonprofit entities, condomini-
um board members are volunteer community leaders; 
most do not have access to the resources necessary or 
required to provide this information without signifi-
cant expense. As such, we fear that an abrupt transi-
tion from the spot approval process to the proposed 
processing options will place an undue burden on 
association volunteers and/or condominium manag-
ers. The time it will take to position the association 
to comply with these requirements will remove viable 
financing options and limit the marketability of thou-
sands of developments across the country. Due to the 
common-ownership element, this means that even 
financially secure unit owners could find their prop-
erties unmarketable.

 Finally, combined with the proposed 50 percent 
presale requirement, if FHA financing is only avail-
able for 30 percent of the units, some developments 
may reach the presale requirement but never be able 
to close because conventional financing is not avail-
able or the purchasers do not qualify for conventional 
financing. This is especially a problem in workforce 
and affordable housing projects and small condomin-
iums characteristic of metropolitan housing—such as 
three-story walk-ups in Chicago, Boston, and other 
similar areas. The historical building configuration 
in these areas is usually 3, 6, 12, 18 units and so forth. 
Instead of encouraging homeownership in these 
areas, the proposed concentration limit prevents 
homeownership by these populations—defeating the 
mission of the FHA.

PRoPosed PResALe RequiReMent
The new regulations require that at least 50 percent of 
the total units must be sold prior to endorsement of 
any mortgage in the project.

 CAI Comments: We believe that a lower presale 
requirement is justified based on current market con-
ditions. In addition, a 30 percent presale requirement 
will promote larger phases, reduce developer admin-
istrative costs, and increase the likelihood that legal 
phases will more closely conform to construction 
phases.

CAi CoMMents And ReCoMMendAtions to PRoPosed ReGs



© 2009 by Vendome Group, LLC. Any reproduction is strictly prohibited. For more information call 1-800-519-3692 or visit www.vendomegrp.com.

Special iSSue C o m m u N I t y  A S S o C I A t I o N  m A N A g E m E N t  I N S I D E R ®   5

 CAI Recommendation: Thirty percent presale 
requirement (for a phased project, 30 percent on the 
first phase, and calculated cumulatively on subse-
quent phases).

ProPosed regulation— 
deveLoPeR tuRnoveR oF ContRoL
Transfer of control of the homeowners association 
shall pass to the owners of units no later than:  
(i) 120 days after the date 75 percent of the units are 
conveyed to unit purchasers; or (ii) one (1) year after 
completion of the project evidenced by the first con-
veyance to a unit purchaser.

 CAI Comments: The proposed regulation is not 
feasible even during improved market conditions. 
Before transition occurs, the owners should have suf-
ficient time to become familiar with the responsibili-
ties associated with management of the association. 
These tasks are best accomplished gradually after the 
owners have had the opportunity to participate as a 
member in association matters. The Uniform Con-
dominium Act provides for a two-step transition to 
owner control and most states have adopted a similar 
system to introduce unit owners to the responsibilities 
associated with community governance.

 CAI Recommendation: If the state where the proj-
ect is located has express laws governing the transi-
tion of control from the developer to unit owners, 
we believe the state law requirement should control. 
For states without laws governing transition of con-
trol from the developer to unit owners, the earlier 
to occur of: (i) three years after the first conveyance 
of a unit to a unit purchaser; or (ii) 120 days after 75 
percent of the total number of units planned for the 
project are conveyed to unit owners other than the 
developer.

ProPosed regulation— 
CeRtiFiCAtes oF oCCuPAnCy 
A final certificate of occupancy is required as a pre-
condition to project approval. Temporary certificates 
of occupancy are not permitted.

 CAI Comments: The temporary certificate of 
occupancy is a means adopted to allow occupancy 
of a portion of the project when individual unit final 
certificates of occupancy will not be issued until all 

components of a building or project are complete and 
have been inspected. Jurisdictions that have adopt-
ed the temporary C/O recognize that their required 
permitting process often delays the issuance of final 
certificates well after portions of the project are hab-
itable and meet applicable safety and building code 
requirements. Requiring a final certificate of occu-
pancy as a pre-condition to approval will delay clos-
ings, will increase development costs, and could 
jeopardize an otherwise successful project.

 CAI Recommendation: For those jurisdictions 
which issue certificates of occupancy, a temporary 
certificate of occupancy should be accepted when (i) 
the temporary C/O indicates that the unit is habitable 
and eligible for immediate occupancy; (ii) the juris-
diction issuing the temporary C/O has requirements 
regarding eligibility and habitability for occupancy 
of a unit; and (iii) the common areas are substantially 
complete.

 For jurisdictions which do not issue a certificate 
of occupancy, the provisions outlined in ML 2001-27, 
as modified by 2009-19, should be imposed.

ProPosed regulation— 
CoMMeRCiAL FLooR AReA
No more than 25 percent of the property’s total 
floor area in a project can be used for commercial 
purposes.

 CAI Comments: Mixed-use developments are 
becoming more prevalent given the desire of local 
officials to more carefully conserve energy and trans-
portation assets, enhance environmental benefits, 
and promote sustainable lifestyles. The demand for 
these types of developments is likely to increase as the 
Congress explores new regulations to combat global 
climate change. An arbitrary restriction on the com-
mercial component of a project will promote the con-
centration of FHA-insured loans in suburban areas 
and away from the urban core. This is similar to the 
approach currently used by Fannie Mae. If the proj-
ect has commercial space that exceeds 20 percent of 
the project area, the applicant must submit through 
the Fannie Mae PERS system and request a waiver.

 CAI Recommendation: Projects with more than  
25 percent of the project’s floor area used for com-
mercial purposes should be eligible for approval 
under the HRAP process. Approval should be grant-
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ed where the applicant provides reasonable evidence 
that, after consideration is given to projected reserves, 
residential common areas can be properly maintained 
with assessments levied against residential owners, 
and common areas that benefit residential and com-
mercial unit owners can be properly maintained with 
assessments levied against commercial and residential 
unit owners.

ProPosed regulation— 
15 PeRCent deLinquenCy
No more than 15 percent of the total units can be in 
arrears (more than 30 days past due) of their condo-
minium association assessments.

 CAI Comments: The requirement that no more 
than 15 percent of the total units can be more than 30 
days in arrears on association assessments is an arbi-
trary number and does not adequately measure the 
financial health of the community. Increasingly, asso-
ciations are budgeting for bad debt; thus, even though 
15 percent of the units may be delinquent, the associa-
tion may still be able to meet its budget obligations to 
maintain the association’s common property. There-
fore, if an association maintains an allowance for 
delinquent assessments and the delinquencies do not 
exceed any budgeted bad debt allowance, the delin-
quencies should have no impact on funding continued 
operations and routine maintenance.

 Additionally, a 30-day test for delinquencies fails 
to take into account time periods required under var-
ious state laws with respect to any notice and man-
datory payment plans. The association must comply 
with these time periods as a precondition to its col-
lection efforts. In many cases, the association begins 
the process of tracking and seeking collection at or 
beyond the 30-day delinquency date, thus making 
a delinquency determination at such an early date 
difficult.

 Associations also have a range of tools to man-
age cash flow and raise additional needed funds dur-
ing a fiscal year. An association may borrow against 
a reserve fund to meet unexpected financial obliga-
tions such as mechanical failures or unplanned utility 
cost spikes. An association may also vote to collect 
a special assessment or increase assessments to meet 
budgeted financial obligations. Focusing solely on the 
delinquency rate of the total units does not provide 

an adequate perspective or measure of the associa-
tion’s fiscal health.

 CAI Recommendation: Community associations 
should have no more than 15 percent of the total units 
more than 90 days past due and any analysis of delin-
quency rates should also take into consideration cur-
rent bad debt allowances in the association budgets 
and any supplemental funding mechanisms exercised 
by the association in the current budget year.

ProPosed regulation— 
ReseRve studies
A current reserve study must be no more than 12 
months old.

 CAI Comments: A reserve study includes the esti-
mated life of certain capital components and the esti-
mated costs to replace them adjusted for the effects 
of inflation. A new reserve study is required only if 
there is a fundamental change in the project, e.g., 
the expansion of the association, the addition of new 
amenities, or new replacement methods. The infre-
quency of these fundamental changes does not jus-
tify the costs associated with preparing a new reserve 
study each year. CAI has established reserve study 
guidelines which also are included in the Common 
Interest Realty Association (CIRA) Audit Guidelines 
published by the American Institute of Certified Pub-
lic Accountants.

 CAI Recommendation: A reserve study should be 
submitted and must be no more than five years old 
unless otherwise required by state law.

ProPosed regulation— 
ReCeRtiFiCAtion oF  
PRojeCt APPRovAL
Existing condominium project approvals will expire 
two years from the date placed on the list of approved 
condominiums.

 CAI Comments: This proposed regulation will 
disproportionately affect the resident-controlled con-
dominium association. The resident-controlled con-
dominium association is funded through member 
assessments. Thousands of these projects whose con-
tinued success relies on resales supported by FHA 
mortgage insurance would be required to spend con-
siderable time and financial resources on securing 
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approval. CAI believes that the two-year expiration 
will introduce unnecessary chaos in an already cha-
otic financing environment.

 CAI Recommendation: Unless specific and exten-
uating circumstances affecting a particular project 
are identified, CAI would encourage the FHA to 
accept an existing Fannie Mae, Freddie Mac, or VA 
approval in lieu of requiring recertification subject 
to satisfaction of applicable FHA owner-occupancy 
requirements.

eFFiCient ACCess to  
MoRtGAGe MARkets
FHA mortgage insurance is a necessity in today’s 
economy. Under the proposed regulations, spot 
approval is eliminated. Spot loan approval is the most 
frequently used means to obtain FHA insurance 
for the purchase of a condominium unit in an exist-
ing and mature project. The new regulations would 
require approval through HRAP or DELRAP. 

 For the mature condominium project, where the 
condominium association desires a means to ensure 
that purchasers of units have access to FHA financ-
ing, the association will be required to initiate and 
oversee approval under HRAP. Community associa-
tions are managed by a board of owners serving in a 
voluntary capacity with the assistance, in many cases, 
of professional association managers. Neither con-
dominium unit owners nor professional association 
managers have the necessary expertise to administer 
the HRAP process. Requiring the association to ini-
tiate the HRAP process and certify the information 
will consume association funds which would other-
wise be used to maintain community common areas 
and would impose liability that boards and managers 
will refuse to assume.

 CAI has three main concerns regarding aspects 
of the Mortgagee Letter that will restrict the flow of 
mortgage credit to condominiums.

 First, the elimination of the spot loan approval 
process will require an entire project approval for 
possibly one loan in an existing association. The fact 
that it is an existing association means that there 
should be less risk—key underwriting facts are imme-
diately available, not the least of which is an income 
and expense history and a balance sheet. The added 
cost and time required for underwriting the entire 

project together with the requirement of an environ-
mental report will make the FHA a less viable option.

 Second, we are concerned that the HRAP and 
DELRAP processes are mutually exclusive. Mixed 
condominium review should be permitted. The exist-
ing condominium association should be permitted 
to independently utilize HRAP and not be prevented 
from seeking approval if a single lender has previous-
ly used DELRAP. We are concerned that the DEL-
RAP approval process is subject to abuse. A lender 
with direct endorsement authority can pull all case 
numbers for a particular project without the consent 
of the association or developer, thereby preventing 
competing lenders from the DELRAP process. 

 We further believe that elimination of spot loan 
approval and the restriction against mixed condo-
minium review will reduce competition for mort-
gage loans; only a handful of national lenders have 
the staff and resources to perform DELRAP—
some 7,000 community banks will likely be elimi-
nated as competitive sources of mortgage credit for 
condominiums.

 Third, CAI is concerned that the prohibition 
against mixed review could result in the ultimate 
elimination of HRAP. Fannie Mae tried to eliminate 
its in-house project approval process and rely sole-
ly on delegated underwriting by lenders. It was not 
readily accepted, few lenders could do it correctly, 
and Fannie Mae had to reinstitute its internal project 
review process. The current housing problems derive, 
in part, from a lack of oversight in how private mar-
kets have functioned. There is no need to repeat this 
error.

 In summary, CAI is concerned that unless the 
FHA remains firmly and actively involved in the 
approval process, mortgage credit for condominiums 
will be restricted, the cost of financing condominium 
units will increase unnecessarily, and the quality of 
underwriting will be insufficient—resulting in addi-
tional defaults and losses by the FHA.
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