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Protect Community from Fair housing 
Violations by Outside Contractors
Communities often rely on a variety of outside contractors or ven-
dors to perform services on their behalf ranging from landscaping to 
plumbing. If one of your members complains about harassment or 
discrimination by one of these contractors, it’s not enough for you to 
apologize and explain that he doesn’t work for the association. 

 Depending upon the circumstances, your association could be 
held liable for fair housing violations committed by outside contrac-
tors—particularly if you knew about the discrimination or harass-
ment but failed to take action to stop it, explains fair housing expert 
Nadeen W. Green. 

 Although an association may have much less authority over the 
conduct of outside contractors than it does for its own employees, the 

f e a t u r e

(continued on p. 2)

Avoid Pitfalls When Leasing Condo 
Roof space to Wireless Providers
In these challenging economic times, some condo associations are 
stretched to think of new ways to offset dwindling assessments. One 
potentially lucrative option is to lease rooftop space for antenna 
installation. The proliferation of cell phones, broadband, paging, 
wireless Web, and related technologies has driven the demand for 
wireless companies to increase their coverage areas and data trans-
mission capacities. 

 Wireless providers require towers and other elevated spaces to 
install the equipment needed to serve their subscribers. Although 
independent structures have been built to house the necessary trans-
mission equipment, many high-traffic areas simply do not have suf-
ficient unoccupied land to build on. Therefore, installing mini-towers 
and inconspicuous transmission equipment on top of existing build-
ings has become an increasingly popular alternative.

 Of course, the viability and value to wireless companies largely 
depends on the location of your buildings. Condominium build-
ings located near a high-traffic area will usually generate the most 

(continued on p. 6)
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u.s. Foreclosure Filings 
Jump 30 Percent in February
Foreclosure filings in the U.S. climbed 
30 percent in February from a year ear-
lier as the worsening economy thwarted 
efforts by the government and lenders 
to prevent homeowners from losing 
property. 

 A total of 290,631 homes received a 
default or auction notice, or were seized 
by the lender. Properties that got a fore-
closure filing for the first time totaled 
161,976, the highest in RealtyTrac 
records dating to January 2005. Rising 
unemployment also is making it harder 
for homeowners to keep up with pay-
ments. The U.S. jobless rate rose to 
8.1 percent in February, the highest in 
more than 25 years.

 Idaho, Illinois, and Oregon joined the 
list of the top 10 states with the high-
est rates, a sign that rising unemploy-
ment is now pushing defaults. Florida, 
chigan, Georgia, and Ohio were also in 
the top 10. California had the highest 
total with 80,775 foreclosure filings,  a 
51 percent increase from a year earlier. 



Fair Housing Act (FHA) holds an association responsible for the dis-
criminatory actions of outside contractors if they were acting as the 
community’s “agent”—that is, the contractor was authorized to act 
on behalf of and for the benefit of the community and was subject to 
the community’s control. 

 Whether an independent contractor is considered the association’s 
agent can be a complicated legal determination, which depends on the 
facts of each case. Generally, courts look at a variety of factors, such 
as the relationship between the owner and the contractor, the nature 
of their business, and the general practices in the industry. The most 
important factor is the association’s right to control the contractor’s 
actions, according to fair housing attorney Avery Friedman.

 Given the complexity of the issue, it may be difficult for you to 
determine who—and who is not—considered your agent among 
the outside contractors who perform services for your community. 
Instead, your best bet is to consider that any of your contractors 
could trigger a fair housing complaint, and to take steps to protect 
your community from liability for their actions.

 Here are four tips to help you protect your community from fair 
housing trouble caused by outside vendors and contractors.

Put Fair housing Compliance Provisions in Contracts
Two important documents that should be part of any arrangement 
with all your contractors are an acknowledgement that the contractor 
understands your community’s fair housing policies and the conse-
quences of its failure to abide by those policies; and an indemnifica-
tion agreement that requires the contractor to repay you for any legal 
expenses or damages you must pay because of its violation of fair 
housing laws. The indemnification reinforces the seriousness of a fair 
housing violation and provides a powerful financial incentive for the 
contractor to ensure that its employees comply with the law.

 By signing the acknowledgement form, the contractor confirms 
that it understands your community’s fair housing policies. Your 
attorney should be able to help you with the specifics, but the form 
generally spells out your community’s commitment to treat all resi-
dents in a fair manner, regardless of race, color, national origin, reli-
gion, familial status, disability, or sex—and any other characteristics 
protected under state or local law. It’s also a good idea to make a spe-
cific reference to sexual harassment, since it is a common source of 
liability from outside contractors, Green adds.

 If you have a written agreement with the contractor, you can 
attach the signed acknowledgement form. If you don’t have a writ-
ten arrangement, have the contractor sign the form and file it in your 
records. And, most important, you should think twice before hiring a 
contractor that refuses to sign the acknowledgement form. Green says 
that it could be a red flag that the contractor does not take fair hous-
ing seriously. 

 2 C o m m u n i t y  A s s o C i A t i o n  m A n A g e m e n t  i n s i D e R ®  April 2009

© 2009 by Vendome Group, LLC. Any reproduction is strictly prohibited.  
For more information call 1-800-519-3692 or visit www.vendomegrp.com.

Editor: Eric Yoo

Executive Editor: Heather Ogilvie

Director of Production: Kathryn Homenick

Director of Operations: Michael Koplin

VP & Managing Director: Mark Fried

Editorial Director: Anita Rosepka

Community Association Management Insider (ISSN 1537-
1093) is published by Vendome Group, LLC, 149 Fifth Avenue, 
New York, NY 10010-6823.

Volume 8, Issue 12

Subscriptions/Customer Service: To subscribe or for 
assistance with your subscription, call 1-800-519-3692 or 
go to our Web site, www.vendomegrp.com. Subscription 
rate: $337 for 12 issues (plus $17 shipping/handling). To 
Contact the Editor: email eyoo@vendomegrp.com. Call: 
Eric Yoo at (212) 812-8435. Fax: (212) 228-1308.

To Place an Advertisement, Please email Joyce Lembo,  
jlembo@vendomegrp.com, or call (212) 812-8971.

Disclaimer: This publication provides general coverage of 
its subject area. It is sold with the understanding that the 
publisher is not engaged in rendering legal, accounting, 
or other professional advice or services. If legal advice or 
other expert assistance is required, the services of a com-
petent professional should be sought. The publisher shall 
not be responsible for any damages resulting from any error, 
inaccuracy, or omission contained in this publication.

© 2009 by Vendome Group, LLC. All rights reserved. No 
part of Community Association Management Insider may be 
reproduced, distributed, transmitted, displayed, published, 
or broadcast in any form, or in any media without prior writ-
ten permission of the publisher. To request permission to 
reuse this content in any form, including distribution in edu-
cational, professional, or promotional contexts, or to repro-
duce material in new works, please contact the Copyright 
Clearance Center at info@copyright.com or (978) 750-8400. 
To order high-quality custom reprints of Insider articles, 
please contact PARS International Corp. at Vendome 
Reprints@parsintl. com or (212) 221-9595 ext. 430.

B o a r D  o f  a D V i s o r s

David J. Byrne, Esq.
Stark & Stark, PC 
Princeton, NJ

Kathryn C. Danella, pcam

Boca Pointe Community 
Assn., Inc. 
Boca Raton, FL

Richard S. Ekimoto, Esq.
Ekimoto & Morris, LLLC 
Honolulu, HI

Robert M. Diamond
Reed Smith LLP 
Falls Church, VA

V. Douglas Errico, Esq.
Marcus, Errico, Emmer  
& Brooks, PC 
Braintree, MA

Loura K. Sanchez, Esq.
HindmanSanchez PC 
Arvada, CO

Ellen Hirsch de Haan, Esq.
Becker & Poliakoff, PA 
Largo, FL

Benny L. Kass, Esq.
Kass, Mitek & Kass, PLLC 
Washington, DC

Tammy McAdory,  
cmca, ams

Kiawah Island  
Community Assn. 
Kiawah Island, SC

P. Michael Nagle, Esq.
Nagle & Zaller, PC 
Columbia, MD

J. David Ramsey, Esq.
Greenbaum, Rowe, Smith 
& Davis, LLP 
Woodbridge, NJ

Gary B. Rosen, cpa, cfe

Wilkin & Guttenplan, PC 
East Brunswick, NJ

Tom Skiba
Community Assns. 
Institute 
Alexandria, VA

Clifford J. Treese
Association Information 
Services, Inc. 
Honolulu, HI

Jeffrey Van Grack, Esq.
Lerch, Early &  
Brewer, Chtd. 
Bethesda, MD

Fair Housing Violations (continued from p. 1)



© 2009 by Vendome Group, LLC. Any reproduction is strictly prohibited. For more information call 1-800-519-3692 or visit www.vendomegrp.com.

April 2009 C o m m u n i t y  A s s o C i A t i o n  m A n A g e m e n t  i n s i D e R ®   3

supervise Contractors’ 
Conduct
You should train your staff to 
supervise outside contractors 
while they are working at your 
community, advises Green. Since 
your staff has been trained in 
fair housing issues, they will be 
able to detect—and immediately 
address—any comments or con-
duct by a contractor that could 
lead to a fair housing complaint. 

 For example, you may be able 
to head off a potential fair hous-
ing complaint if your staff member 
drops by the worksite and over-
hears a contractor’s work crew 
exchanging racially charged jokes 
or using ethnic slurs while on the 
job. The staff member will be in a 
position to do something to stop 
such conduct—such as speaking to 
their supervisor—before it leads to 
a formal complaint from a member.

 The level of supervision will 
depend upon the nature of the 
work and where it is performed, 
says Green. For jobs that do not 
involve a great deal of interaction 
with members, it may be enough 
for a staff member to go to the 
worksite before the contractor 
starts the job, and then drop by 
intermittently until the job is done. 

 On the other hand, Green 
advises communities to ensure 
that a staff member accompa-
nies contractors for any work to 
be performed in close proxim-
ity to members. The likelihood 
of inappropriate comments or 
conduct—particularly sexual 
harassment—increases when a 
contractor has direct, unsuper-
vised contact with members.

take special Precautions 
to Prevent sexual 
harassment Claims
Green notes that outside contractors 
hired to provide services such as 

carpet cleaning, painting, landscap-
ing, and pool maintenance for your 
community are a frequent source of 
sexual harassment complaints. 

 HUD recently released guid-
ance on sexual harassment claims 
under the FHA, which makes it 
clear that you may be liable if any 
of your employees, agents, or con-
tractors sexually harass a member 
or potential applicant. The guid-
ance says that you may be liable 
for sexual harassment commit-
ted by your employees or agents 
within the scope of their duties—
regardless of whether the owner 
knew of or intended the wrongful 
conduct, or was negligent in fail-
ing to prevent it from occurring. 
Sexual harassment is considered a 
form of sex discrimination under 
fair housing law and the type of 
conduct that is prohibited. 

 When supervising contrac-
tors, an association’s employees 
should watch for any conduct that 
could be considered sexual harass-
ment. For example, you may be 
able to head off a potential sexual 
harassment complaint if your staff 
member notices employees of the 
landscaping company regularly 
taking lunch breaks near the pool 
and trying to interact with female 
residents who may be swim-
ming or sunbathing there. Train 
your staff members to immedi-
ately report any suspected sexual 
harassment so your community 
may take prompt action to stop it. 

Promptly Respond 
to Complaints About 
Contractors
A community’s failure to address 
the discriminatory actions is con-
sidered a direct violation of the 
FHA, and exposes the community 
to potential liability to pay a large 
damage award, including punitive 
damages. 

 To prevent such claims, fair 
housing expert Avery Friedman 
recommends that communities 
establish policies and procedures 
to ensure a prompt response to any 
complaints about discriminatory 
or harassing comments or conduct 
by contractors working at your 
community. Associations should 
treat complaints about outside 
contractors seriously and to assure 
the member that your community 
will investigate and deal with every 
complaint they receive about out-
side contractors. Make sure your 
staff doesn’t ignore complaints or 
give the impression that the prob-
lem is beyond their control because 
it involves the employees of an out-
side contractor, warns Green. 

 If your investigation indicates 
that the complaint is valid, then 
you have an obligation to do some-
thing to stop it—and to prevent 
similar misconduct in the future. 
Your response should be propor-
tionate to the offending conduct, 
according to fair housing experts. 
In some cases, it may be enough 
for you and the contractor to apol-
ogize to the resident and to repri-
mand the contractor, says Green. 
But she warns that such a response 
would be inadequate if the com-
plaint involves serious miscon-
duct. In such cases, you should 
take steps to remove the contrac-
tor from your community by either 
firing him or, if he has a contract, 
exercising your rights under the 
fair housing acknowledgement to 
cancel the contract. 

 Be sure to communicate the 
results of your investigation—and 
your response—in writing to the 
member who registered the com-
plaint. Even if the resident is dis-
satisfied with your response and 
files a formal complaint, your 
letter will provide documentary 
proof to counter any accusation 

(continued on p. 4)
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that you knew about a contrac-
tor’s violation of fair housing law, 
but failed to do anything about it. 
Be sure to file these communica-
tions along with documentation on 
how the association investigated 
the complaint and actions taken 
as they may be important when 

defending your community against 
a fair housing complaint.
■ Fair Housing Act: 42 USC §3601 et seq.
■ Memorandum from Kim Kendrick: Ques-

tions and Answers on Sexual Harassment 
under the Fair Housing Act, issued Nov. 
17, 2008; www.hud.gov/content/releases/
q-and-a-111708.pdf.

Insider Sources
Avery Friedman, esq .: Chief Counsel, Fair 
Housing Council, 705 The City Club Building, 
850 Euclid Ave., Cleveland, OH 44114-3358; 

(216) 621-9282; averyfriedman@fairhousing-
training.com.
nadeen W . green, esq .: Senior counsel, 
For Rent Media Solutions, 294 Interstate N. 
Pkwy., Ste. 100, Atlanta, GA 30339; (770) 
801-2406; nadeen.green@forrent.com. 

For more information, visit:
www.communityassociation 

insider.com
Search Our Web Site by Key Words: 
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sexual discrimination; contractors

Fair Housing Violations 
(continued from p. 3)

Q Due to a leaking roof, rainwater entered the 
building and caused damage to a condo mem-

ber’s unit. As is typical, the master deed of our condo 
association requires the association to maintain the 
roof and other common elements, and requires condo 
members to maintain the interior of the units. The 
matter has not been fully investigated, but assuming 
that the roof leaked for some reason other than neg-
ligence on the part of the association, is the associa-
tion or the unit owner typically held responsible for 
repairing the damaged unit’s interior? And will an 
association’s insurance policy cover this damage? 

A If the leak was not due to negligence, the asso-
ciation will most likely not be responsible for 

repairing damage to the interior of the member’s unit. 
However, showing that a leaking roof did not occur 
from negligence is a difficult obstacle to overcome for 
an association.

 California attorney James Lingl points out that 
roofs do not ordinarily leak if they are adequately 
maintained. In his experience, if an association does 
not step up to repair the interior damage, the affected 
member will sue the association in small claims court, 
or California’s superior court if the claim is more 
than $7,500, and the member will win. And the judg-
ment is invariably based on a negligence theory.

 From an insurance perspective, “water” has many 
meanings, especially when it comes to exclusions for 
damage caused by water, says community association 
consultant Clifford Treese. “Leakage and seepage” 
is one form of water damage that insurers exclude. 
Rainwater is not specifically excluded; however, dam-

age caused by wind-driven rain without prior damage 
to the structure is usually excluded.

 Water damage caused by faulty maintenance is 
another possible exclusion. In these situations, typi-
cally, an insurer might investigate whether the asso-
ciation had a maintenance program for the roof, and, 
if it did, then faulty maintenance would not be a valid 
reason for declining coverage.

 Water damage from a leaky roof is insured for 
damage to the association’s property, such as the 
common elements that are damaged. However, 
this does not mean that damage to the unit itself is 
insured in the master policy as a first party loss. If the 
unit owner could show that the association was negli-
gent in maintaining the roof, the property part of the 
master policy would pay for damage to the associa-
tion’s property, and the property damage section of 
the commercial general liability (CGL) policy would 
pay for the member’s property damage.

Insider Sources
James P . Lingl, esq .: Partner, James P. Lingl & Assocs., 1200 Paseo 
Camarillo, Ste. 160, Camarillo, CA 93010; (805) 482-1903; lingllaw@
aol.com.
Clifford J . treese, CPCu, ARm, CiRms: President, Association 
Information Services, Inc., 7724 Creekside Dr., Pleasanton, CA 
94588; www.associationis.com. 

For more information, visit:
www.communityassociationinsider.com
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Assessing Liability for Water Damage Caused by Leaky Roof

Q & a

The INSIDER welcomes questions and comments from subscribers. You can submit your questions  
through the “Ask the Insider” feature of our Web site, www.communityassociationinsider.com.
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r e c e n t  c o u r t  r u l i n g s

➤  developer didn’t have Actual notice 
of Condo’s structural defects

Facts: A Virginia condo association sued the condo-
minium’s developer for construction defects related to 
the exterior of the condominium buildings. The devel-
oper used a corporation and two limited liability com-
panies to hold title to and manage development of the 
condominium project. The association alleged that 
the developer had made improper monetary transfers 
from the companies to him and used the companies to 
fraudulently avoid obligations owed to the association. 

 In October 2000, the project architect provided 
the developer with a field report that listed 21 specific 
comments and itemized various problems with indi-
vidual units. Two of the comments referenced caulking 
the exterior and one suggested that the developer hire 
a water-proofing engineer to verify the exterior’s seal. 

 Under Virginia state law, a developer of a condo-
minium warrants or guarantees against structural 
defects in the units for two years from the date each 
is conveyed. The trial court ruled for the association 
based on notice of the association’s potential warranty 
claim in the engineer reports. The developer appealed. 

Ruling: The Supreme Court of Virginia reversed the 
trial court’s decision.

Reasoning: The evidence did not show that the devel-
oper had actual notice of the units’ structural defects. 
The architect’s letter and engineering field reports did 
not notify the developer of any defect that reduced 
the stability or safety of the development as required 
under the state’s warranty law. The documents mere-
ly contained a series of “punch list” problems, only 
some of which addressed the building’s exterior, and 
made a series of recommendations to address the 
problems listed.
■ Luria v. Bd. of Dirs., February 2009

➤  Association May Be Liable for  
slip-and-Fall

Facts: A member sued an association after she frac-
tured her ankle when she slipped and fell while 
walking on the stairways and landing outside her 
condominium. The stairways and landing are within 
the common elements of the condominium property 
maintained by the association. 

 The association asked the trial court to dismiss 
the case. The association argued that it had no duty 

to maintain the common areas until the developer 
turned the association over to the control of the mem-
bers through a duly elected board. The trial court 
granted the association’s request to dismiss the case, 
and the member appealed.

Ruling: An Illinois appeals court reversed the lower 
court’s decision.

Reasoning: The appeals court found that, under Illi-
nois state law, the association had a duty to main-
tain the common elements of the property prior to 
the election of the initial board, and the developer 
acted as the interim board of managers to carry out 
that duty on behalf of the association. The court 
could find no language under state law that limits or 
removes the liability of the association itself once it 
exists as a legal entity.
■ Glickman v. Teglia, February 2009

➤  Association didn’t Violate Meeting 
notice Requirements

Facts: In a four-unit condominium, a member sued 
the other three members of the association for alleg-
edly violating the association’s notice provisions for a 
meeting and breaching their fiduciary duties by vot-
ing for a proposed amendment. 

 The suing member alleged that the other mem-
bers illegally cut substantial holes in common area 
walls and engaged in illegal construction and demo-
lition activities. Also, the suing member received an 
emergency notice for a meeting to discuss an amend-
ment to the governing documents, which granted the 
right to penetrate ceilings to install lighting fixtures 
and insulation to two units in the building but not to 
the suing member’s unit. The proposed amendment 
passed, and the member sued.

 The trial court granted a judgment without a 
trial in the other members’ favor. The suing member 
appealed.

Ruling: A California appeals court upheld the lower 
court’s decision.

Reasoning: The association’s governing documents 
require 10 days’ notice of any regular meeting. How-
ever, the governing documents also allow for a special 
meeting that may be called by “written notice signed 
by the president of the association or by any two mem-
bers of the governing body other than the president.” 

(continued on p. 6)
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revenue. And usually, wireless 
companies will approach your 
association about leasing rooftop 
space after they have conducted 
surveys to determine where a need 
exists for additional transmission 
sites and the most advantageous 
locations for equipment placement 
are determined. 

 Many associations are at a dis-
advantage against the wireless 
companies because they may not 
be familiar with rooftop leases and 
the typical contractual sticking 
points involved. Although a cell 
phone service provider’s offer to 
lease a portion of your building’s 
rooftop may seem like easy money, 
if an association agrees to the pro-
visions in a standard rooftop lease 
without carefully analyzing each 
clause in the agreement, an asso-
ciation will probably regret the 
decision, says real estate attorney 
Mark Morfopoulous.

 We will review the main clauses 
in a standard rooftop lease agree-
ment and make suggestions for 
negotiating lease language that is 
more association-friendly than the 
industry’s boilerplate.

Location and installation of 
Antennas and equipment
Standard rooftop lease agree-
ments begin by broadly describing 
the location of the cell phone ser-
vice provider’s equipment, often 

referred to as Equipment Space, 
Antenna Space, and Cabling 
Space. This general language does 
not go far enough to protect own-
ers. Therefore, when negotiat-
ing the Location and Installation 
clause, you should:

 Make all installations subject 
to your prior approval. First, you 
should make sure that the loca-
tion, type, weight, and size of all 
antennas, equipment, and shel-
ters comprising the wireless com-
pany’s facilities installed at any 
time during the lease term must be 
approved by the association prior 
to their installation. 

 Guard against damage. The 
installation of antennas, no matter 
where they’re located on the roof, 
could damage the roof or other 
structural elements of the build-
ing. To protect your building, at a 
minimum, make sure that the cell 
phone service provider has ade-
quate insurance to cover the risk 
in the event damage occurs. 

 Get detailed list of equipment. 
Today, the size and weight of the 
antenna(s) may be satisfactory. 
Tomorrow, however, the wire-
less company could install new 
antennas that are twice the size 
and weight of those originally 
installed. This may not be what 
you intended when you signed the 
lease. A larger antenna could be 
unsightly and block site line views. 
If new or additional antennas 
weigh more, they may cause dam-
age to your building. 

Maintaining and Repairing 
Company’s Facilities
Although a wireless company 
should have the right to maintain 
and repair its facilities at a site, 
an association should have the 
right to approve the replacement 
or upgrading of any of the com-
pany’s equipment in the event the 
equipment is not “substantially 
equivalent to” the equipment being 
replaced or upgraded.

 Make company maintain roof, 
building integrity. With respect 
to the installation area, the com-
pany should agree to maintain the 
waterproof integrity of the build-
ing and the roof. In addition, a 
wireless company should not make 
any improvements or alterations 
to the site except as specifically 
authorized and approved by you.

Wireless Company’s entry 
onto site
Standard rooftop leases give the 
company “24/7” access to their 
equipment. Although the cell 
phone service provider may have 
a legitimate interest in having 
round-the-clock access to its facili-
ties, there are valid security rea-
sons why an association would 
want to control such access. 

 Require notice. It is appropri-
ate to require the company to give 
you 24 hours’ advance notice of its 
need to access the roof, except in 
the case of emergencies in which 
instance, the company should call 

Telecommunications 
(continued from p. 1)

The documents also state that the notice must be sent 
to all members and posted in a manner prescribed for 
notice of regular meetings not less than 72 hours prior 
to the scheduled time of the meeting. The court stated 
that the suing member introduced no evidence that the 
association did not follow the notice provisions.

 The court also ruled that the suing member’s com-
plaint did not say that the other members acted as 
directors of the association. The court said that in 
voting to approve the proposed amendment, the other 
members acted as members of the association and not 
as the association’s directors. Therefore, there was no 
authority for imposing a fiduciary duty.
■ Brownstein v. Smith, March 2009

Recent Court Rulings (continued from p. 5)
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the association manager to give 
notice of its intent to enter the site. 

Permits, Approvals, 
Authorizations
Standard rooftop leases state that 
before doing any work relating 
to the attachment of the antenna 
or the installation of any equip-
ment, the company will obtain any 
and all governmental permits or 
approvals that may be required and 
provide you with copies of them.

 Get expert’s safety report, too. 
While obtaining governmental 
permits and approvals is a basic 
requirement for any radio antenna 
deal, a wireless company should 
also be able to deliver, at its sole 
expense, a report from a licensed 
engineering firm stating that the 
their plans do not pose any safety 
concerns to the building and the 
members. This report should attest 
that the site can safely accommo-
date the company’s equipment. 

 A safety and engineering report 
can be used not only to satisfy 
you that the equipment is safe, but 
also to show the members in your 
building that you have performed 
the proper due diligence to ensure 
that the building is safe for all. 

 Make wireless company comply 
with report recommendations. In the 
event such reports call for modifi-
cations to the site to safely accom-
modate the company’s equipment, 
the wireless company should be 
responsible for making such modi-
fications at its sole expense before 
equipment is installed. 

 Get right to hire independent 
reviewer. In addition, an associa-
tion should have the right to hire 
an independent engineering con-
sulting firm specializing in the con-
struction and maintenance of radio 
antenna equipment and/or radio 
frequency electromagnetic fields 
emissions to review: (1) the engi-

neering report and safety report; 
and (2) the wireless company’s work 
plan, as it may be revised from time 
to time, all at the wireless compa-
ny’s sole cost and expense.

Relocation of Facility
This provision is one of the most 
highly negotiated sections in a 
rooftop agreement. An associa-
tion should at any time be able to 
require the company to remove or 
modify its equipment or relocate it 
to another area designated by you, 
if the equipment:
 ■ Causes physical damage 
to the structural integrity of the 
building;
 ■ Causes any interference; or
 ■ Creates or results in any 
noise, odor, or nuisance tending to 
disturb any member of the build-
ing or adjacent areas. 

 Spell out shut-off/restart terms. 
You should request that the compa-
ny agree that it must immediately 
shut off the equipment upon noti-
fication of any damage or interfer-
ence, and may restart modified or 
relocated equipment to test for any 
damage or interference only with 
your permission, which should not 
be unreasonably withheld. 

 Agree to compromise. On the 
other hand, the company will argue 
that it intends to invest a substan-
tial amount of money to install its 
equipment. Relocation of its anten-
nas not only can be a huge expense, 
but may also render the site far 
less effective or even useless for its 
intended purpose. Further, if the 
wireless company is forced to shut 
off its equipment or render it inop-
erative for any period of time, that 
would affect its ability to provide 
cell phone service to its customers. 

 Therefore, a compromise may 
be to: 
 ■ Allow the wireless company 

to terminate the lease if it has rea-
sonable grounds to do so; 
 ■ Provide alternate space for 
the equipment in the building; or 
 ■ Consider sharing the cost of 
removal and/or relocation of the 
equipment. 

Assignment and sublet
Standard rooftop agreements usu-
ally state that the wireless compa-
ny “shall not assign this Lease or 
sublet, mortgage, or hypothecate 
this Lease or the Premises without 
the Association’s written consent, 
which may not be unreasonably 
withheld, delayed, or conditioned.”

 Be aware that many cell phone 
service providers will attempt to co-
locate with other cell providers at 
one site and reap huge profits that 
the association will not participate 
in—unless the lease requires the 
wireless company to pay the asso-
ciation a portion of those profits. 

 Inserting a profit-sharing for-
mula into this provision could be 
an answer to this problem, but 
there are other issues to think of as 
well: Will the new subleasor install 
equipment that will interfere with 
the facilities of others at the build-
ing? Are the additional frequencies 
safe? Will the new equipment dam-
age the building, be an eyesore, or 
block site lines? These are some 
of the matters you should con-
sider when negotiating a standard 
assignment and sublet clause.

Insider Source
mark morfopoulos, esq .: Meislik & Meis-
lik; 66 Park St., Montclair, NJ 07042; www. 
meislik.com.
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www.communityassociation 
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