
Five Ways to Shrink Your Community’s 
Legal Costs
From time to time, every community must hire an attorney to represent it in a 
lawsuit. With the rising costs of attorneys and experts, it is important to take 
steps to reduce or limit legal fees. Expensive litigation may have spillover 
effects on property values within the community, and lengthy lawsuits may 
take a psychological toll on members. 

 Attorney’s fees are not cheap. And depending on the type of case you are 
involved in, these fees can quickly add up. Below, we give you five key strate-
gies for trimming legal fees, and explain each one following the list:

 n Avoid paying to train an attorney.

 n Ask the attorney about a flat fee.

 n Ask for estimates if the attorney charges hourly.

 n Limit the attorney’s administrative costs.

 n Limit charges for telephone conversations.

 Below are the strategies, with examples of typical problems you may face, 
and their solutions.

(continued on p. 2)
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How New Condo Lending Guidelines 
Affect Associations
In an already difficult condominium market, Fannie Mae, the largest provider 
of financing for U.S. home loans, has adopted new underwriting guidelines 
that have since resulted in an increase in mortgage application rejections. The 
revised rules are a response to rising loan delinquencies and defaults. But the 
new policies also reflect long-standing concerns about the need for lenders to 
assess the financial strength of community associations, as well as the credit 
profiles of the prospective members borrowing money to purchase homes in 
condominium buildings.

 The changes will cause lenders to look more closely at the finances of con-
dominium associations and their management companies, which often results 
in more rejections of mortgage applications. Most likely, the new guidelines 
will push community associations to focus more on their budgets and their 
reserve policies than many have tended to do in the past. 

(continued on p. 4)
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1.  Avoid Paying to Train Attorney
 Problem. “Clients save money with experienced attorneys because 
they don’t have to do the research necessary to become familiar with the 
relevant law,” says New Jersey attorney David Byrne. Ironically, it might 
cost more to hire an inexperienced attorney with a low hourly rate than 
one with a higher rate who knows the area of law related to your case.

 For example, a manager calls an experienced attorney with a ques-
tion about relocating a member’s parking space, because the member has 
recently been confined to a wheelchair. An experienced attorney does not 
need to spend six hours researching the issues involved, and in one tele-
phone conversation should be able to walk the manager through exactly 
what he needs to do.

 Even if you hire an experienced attorney, he might assign the work 
to an inexperienced associate fresh out of law school. The inexperienced 
associate’s billing rate may be lower, but you could end up paying more in 
the long run if it takes longer to get the work done.

 Solution. Find out how much experience an attorney has with your 
particular problem. Ask the attorney how many cases he has handled on 
the subject. Find out whether other attorneys and professionals, such as 
paralegals, will be working on your case, and ask about their level of expe-
rience and their billing rates. Make sure billing rates are appropriate for 
the level of experience or job category.

 As long as you are not paying for training time, you may want some 
tasks handled by an attorney who bills at a lower rate, or by a paralegal. 
For example, you do not want to pay a partner’s high billing rate for the 
preparation of a simple document or letter. When you hire the attorney, 
ask which legal documents can be prepared by a paralegal or a less experi-
enced attorney at a lower rate.

2. Ask About Flat Fee
 Problem. Attorneys generally bill by the hour. The more time they put 
in, the higher the bill. The hourly rate can vary greatly, depending on the 
experience and position of the attorney working on your case. Less expe-
rienced associates will charge less per hour than experienced partners of a 
law firm. 

 Solution. You may be able to arrange or request that an attorney charge 
you a flat fee for a case or a specific service within a case. The flat fee 
should cover the cost of the case, or a specific task within the case, from 
beginning to end, except possibly for court fees. “The obvious benefit of a 
flat fee arrangement for an association is cost certainty,” says Byrne. 

 Attorneys may be reluctant to quote a flat fee, because the party bringing 
the lawsuit may try to make the lawsuit expensive for you. That party may 
require depositions or witnesses’ recorded testimonies from an unreasonable 
number of people. Or the party could file motions with the court every week. 

 However, within a case, your attorney may be willing to charge a flat 
fee for particular services, such as a deposition that your attorney requests 
and will control. Other flat fee examples include amendments to governing 
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documents, and certain services within collection work, 
such as filing liens, making foreclosure complaints, and 
drafting bankruptcy notices of appearance.

 While flat fees are generally desirable, be wary of flat 
fees that seem too good to be true. An attorney getting 
paid a flat fee that is too low may be tempted to cut cor-
ners on your case.

3.  Ask for Estimates if Charged Hourly
 Problem. Depending on the case, an attorney may 
not be able to accurately predict how much time he will 
spend on a case, and for this reason may be reluctant to 
set a fee in advance. This leaves you hard pressed to bud-
get for attorney’s fees, since you will have little idea what 
you will wind up paying.

 Solution. If you will be charged by the hour, try to 
get your attorney to establish a fee cap. Have the attorney 
notify you when the cap is reached and get your consent 
before adding to the bill.

 Another possibility is to ask the attorney to give 
you an estimate or fee range. An experienced attorney 
can give a general range of how much a case may cost, 
assuming the case takes a predictable course. If the attor-
ney is reluctant, you can ask what the cost was for similar 
cases the attorney handled. This should give you an idea 
of what your costs will be.

 Asking for an estimate or about previous costs tells 
the attorney that you are cost conscious, which makes it 
more likely that he will call you first before doing extra 
work that runs up the bill.

4. Limit Administrative Costs
 Problem. If you are paying hourly rates, you may 
also be billed for certain administrative costs. These 
small or incidental costs, for photocopies, faxes, and 
so on, can add substantially to your bill. You might not 
question these extra costs—compared to the overall 
bill you are facing, they may seem trivial. But they can 
become a sizable expense as a case moves along.

 Solution. Find out beforehand what items you will be 
charged extra for and how much. Ask about:

 n Copies;

 n Faxes;

 n Postage (including express mailings);

 n Hand deliveries;

 n Meals; and

 n Transportation to and from court and meetings.

 If a charge seems unreasonable, try to negotiate it 
down.

5.  Limit Charges for Telephone 
Conversations

 Problem. If you are being billed at an hourly rate, 
the attorney is probably charging you this rate for your 
telephone conversations with him. Managers who don’t 
realize this may unwittingly and unnecessarily increase 
their bills. Managers may start or end their telephone 
conversations with their attorney by making small talk 
having nothing to do with the case. Or they may call the 
attorney and ramble on.

 Solution. Ask whether you will be billed for the 
time you spend on small talk unrelated to the case. If the 
answer is yes, plan to cut out the small talk unless you 
are willing to pay for it. Later, if you call your attorney 
about the case, be prepared with a list of questions and 
concise explanations, so that you don’t waste time.

Insider Source
david J . Byrne, esq .: Shareholder, Stark & Stark, 993 Lenox Drive, 
Lawrenceville, NJ 08648; (609) 895-7365; dbyrne@stark-stark.com. 
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THE PRINCIPE AGENCY
“Your Insurance Solution”

Serving Long Island and the Boroughs.

Specialists in Cooperative, Condo,  
Rental Apartment Buildings and Unit Owners!

Garden Style, Midsize and Highrises

  Property
  General Liability
  Crime
  Worker’s Compensation, 
where available

  Excess/Umbrellas
  Auto
  Environmental Liability

  Loss of Rents
  Debris Removal
  Employee Dishonesty
  Fire Dept. Services
  Fire Protection  
Equipment Recharge

Coverage Available: Highlights (Subject Limits)

Coverage can be designed to meet the specific needs of your complex.
Availability subject to the underwriting standards of our companies.

  Newly Acquired or  
Constructed Property

  Ordinance or  
Law-Building—Full Limit

  Valuable Papers &  Records
  Back Up Sewers, Under-
ground Water, Mud Flow

The Principe Agency



New Requirements
Fannie Mae now requires lenders to 
perform in-depth reviews on most 
condominium loans before it will 
underwrite them. Under the full proj-
ect review now required for most con-
dominium loans, before Fannie Mae 
will underwrite a loan, lenders must 
verify and warrant to Fannie Mae that:

 n The community association has 
an “adequate” budget;

 n The budget contains a line item 
allocating 10 percent of annual rev-
enues for the association’s reserves;

 n The association has available 
funds equaling the deductible under 
the association’s master insurance 
policy; and

 n No more than 15 percent of the 
common area fees are delinquent by 
more than one month.

Focus on Reserve Account 
Management
A well-funded reserve account is a 
clear indication of a community’s 
good financial health. It shows how 
prepared a community association is 
to deal with its long-range mainte-
nance needs. It is an account specifi-
cally designed to pay for common 
elements for which a useful life can 
be estimated. 

 To know how much money to 
keep in reserve accounts, commu-
nities conduct reserve studies that 
include a list of common elements 
expected to wear out in three to 
30 years. Reserve accounts are not 
intended to fund everyday needs that 
are covered by the community’s gen-
eral operating account. 

 Unfortunately, among the new 
Fannie Mae requirements, the 
reserve requirement will most likely 
prove challenging for many condo 

associations. Most communities do 
not have adequate reserves, and some 
communities don’t have any reserves 
at all. Also, very few have policies 
in place or line items in their budget 
specifying that 10 percent of their 
annual revenues will be allocated for 
the reserve account. 

 The new condominium poli-
cies will require condominium 
associations to adopt policies that 
many don’t have. Fannie Mae clearly 
wants homeowners associations to 
have adequate budgets to maintain 
reserves for replacing major building 
components, and to have the capacity 
to cover their insurance deductible. 
With the new policies, lenders selling 
loans to Fannie Mae will not finance 
condominiums in communities that 
don’t meet the 10-percent-of-budget 
reserve requirement. Arguably, the 
new underwriting standards for con-
dominiums will require lenders and 
community associations to do things 
they should have been doing all along. 

Delinquency Limits
For community associations nation-
wide that are already struggling with 
rising delinquencies and foreclo-
sures, the imposed 15 percent delin-
quency limit will probably have a 
negative effect. Even with an aggres-
sive collection policy in place, com-
munities will struggle to meet the 
one-month time limit on delinquen-
cies. It takes time for a community 
association to collect delinquent pay-
ments or to foreclose on delinquent 
members.

 It is likely that large numbers 
of associations are already tripping 
over the new 15 percent delinquency 
requirement, or will be soon. The 
full impact of this 15 percent require-
ment is yet unclear, but this policy 
seems to be at odds with federal 
and state efforts to stimulate the 

sagging housing market, since this 
requirement would make it harder 
for individuals to obtain loans to buy 
properties in distressed communities.

Immediate Impacts
The new guidelines will increase 
paperwork and expand potential 
liability for lenders, who must now 
warrant on each condominium loan 
sold to Fannie Mae that the commu-
nity association meets all of Fannie 
Mae’s legal requirements. In a fol-
low-up memorandum clarifying the 
policy, Fannie Mae explained that for 
new condominiums with more than 
four units, lenders must submit a for-
mal written opinion from an attorney 
verifying that the association’s docu-
ments are in compliance.

 No attorney is going to provide 
that written opinion without per-
forming the analysis necessary to 
offer an informed assessment. Attor-
neys are going to have to review 
and analyze the association’s docu-
ments, and they are going to charge 
lenders for that work. There will be 
legal fees, and lenders will almost 
certainly pass those expenses along 
to borrowers, increasing the cost of 
condominium loans.

 Community associations will 
also feel the impact of the new con-
dominium standards. They will have 
to respond to requests from lenders 
seeking to verify that the association 
has an adequate budget, a 10 percent 
reserve allocation, and insurance 
deductible funding that the new rules 
require.

 It is not yet clear how lenders 
will determine that an association’s 
budget is “adequate,” to quote Fan-
nie Mae’s language. Most likely, 
they will want copies of the budget 
and most recent reserve study, plus 
detailed background information 
explaining the community’s reserve 
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Condo Lending Guidelines 
(continued from p. 1)



policies and its reserve replacement 
history. Association boards should 
anticipate these requests and develop 
policies for dealing with them. And 
members should anticipate that 
boards will require them to pay for 
the reasonable cost of providing the 

information requested by lenders 
financing the home that members are 
trying to sell. 

 The policies are designed to help 
Fannie Mae underwrite more reli-
able loans. But ultimately, everyone 

involved may end up in a better 
financial position. Associations may 
become stronger financially, with 
stringent reserve requirements, and 
lenders may adopt more prudent 
policies leading to lower nationwide 
delinquency and foreclosure rates.
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Electronic equipment has become 
woven into the American way of life. 
Consumer electronics companies 
inundate us with commercials for the 
latest and greatest computers for our 
laps and desks, TVs for our homes, 
and MP3 players for our ears. And for 
each new product release, one or more 
of these items become outdated or 
obsolete. As a result, we are storing or 
discarding obsolete or unwanted elec-
tronic products at increasing rates.

 According to the latest Environ-
mental Protection Agency (EPA) 
statistics, discarded TVs, computers, 
keyboards, cell phones, and peripher-
als such as printers, scanners, and fax 
machines totaled approximately 2 
million tons in 2005. Of that, about 80 
to 85 percent was dumped, primar-
ily in landfills. The remaining 15 to 
20 percent was recycled—and this 
percentage has remained constant 
even though recycling continues to 
increase. The rising amount of elec-
tronic waste—or e-waste—reflects 
companies’ and individuals’ desires 
to upgrade their electronic equipment.

 “E-waste management is one area 
where communities and manage-
ment offices can demonstrate their 
commitment to go green and be 
environmentally responsible,” says 
Alex Szabo, sustainability consultant 
and CEO of TheGreenOffice.com. 
E-waste represents the fastest grow-
ing segment of the waste stream in 
the United States, and much e-waste 

contains high levels of toxic substanc-
es that should be properly disposed of.

Toxic Trash 
In an office setting, e-waste includes 
computers, monitors, printers, photo-
copiers, telephones, cell phones,  
fluorescent lamps, and batteries.  
Residentially, the largest sources of  
e-waste include televisions, comput-
ers, portable digital music players, 
and other household electronics.

 E-waste is more harmful than 
other types of trash because it often 
contains toxic materials. Left undis-
turbed, these materials are not much 
of a danger to consumers, but when 
burned or dumped the same way as 
regular trash, these toxins threaten 
our air and water. Here are some 
of the toxic materials in common 
household electronic products:

 Lead. This material is used in the 
cathode-ray tubes of TV and com-
puter monitors. An average TV can 
contain up to seven pounds of lead.

 Mercury. This material is known 
to damage the nervous system. It is 

used in lighting devices for flat-panel 
displays.

 Barium oxide. This element in 
cathode-ray tubes is known to cause 
brain swelling and muscle weakness.

 Vinyl chloride. Used in plastic 
computer housings, keyboards, and 
cables, this substance is a known 
carcinogen. And exposure can occur 
from breathing vinyl chloride that 
has been released from hazardous 
waste sites and landfills.

 Oftentimes, e-waste is thrown out 
with the regular garbage that’s picked 
up by sanitation workers and eventu-
ally crushed in garbage trucks, expos-
ing workers to the toxic substances 
such as lead dust, which is released 
when the glass of television screens 
and computer monitors breaks. 

 Also, burying the increasing 
amount of e-waste is not a long-term 
environmentally sound solution. 
Although electronics make up a rela-
tively small percentage of the waste 
stream, the EPA estimates that they 
are the source of 40 percent of the 

➤ Electronic-Equipment Disposal Resources
F  For a state-by-state list of electronic equipment recyclers from the National 

Safety Council, go to www.nsc.org/ehc/epr2/recycler.html.

F  For information about regional and state electronics recycling programs 
listed by the U.S. Environmental Protection Agency, go to www.epa.gov/e-
Cycling/ live.htm.

F  For a listing of environmental regulatory agencies by region, go to www.epa. 
gov/epahome/state.htm.

(continued on p. 6)
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lead found in landfills. This waste, if 
improperly handled, could result in 
groundwater contamination by the 
toxic components such as mercury, 
lead, and cadmium. 

Attempt Reuse First
Generally, when managing or han-
dling e-waste, you should go through 
a system that first determines wheth-
er your equipment can be reused, 
then, if it’s unable to be reused, chan-
nels it through a process that recycles 
and disposes of it. Preventing waste 
in the first place is usually preferable 
to any waste management option, 
including recycling. 

 Donating used but still operating 
electronics for reuse extends the lives 
of the products and keeps them out of 
the waste stream for a longer period 
of time. Reuse, in addition to being an 
environmentally preferable alterna-
tive, also benefits society. By donat-
ing your used electronics, schools, 
nonprofit organizations, and lower-
income families can obtain equipment 
that they otherwise could not afford.

 “Computers and other electronic 
equipment less than five years old 
generally qualify for reuse,” says 

Szabo. Qualified individuals, such 
as resellers or refurbishers, can accu-
rately make this decision. Rather 
than donate equipment directly to a 
charity or school, it is usually best 
for all involved to send it to a refur-
bisher, especially in the case of com-
puters, if you need to wipe your hard 
drive of data or are uncertain about 
the equipment’s condition. 

 Refurbishers will ensure that the 
equipment they send to nonprofits 
and schools, often at little or no cost, 
works well and runs legal copies of 
software, and that any e-waste is dis-
posed of properly. 

edItor’S note: If you donate 
electronic equipment to a nonprofit 
refurbisher, keep a record of what 
you donated—you are likely to be 
able to take a tax deduction when 
tax season comes around again. 
Most nonprofit refurbishers can 
provide a tax receipt upon request, 
and business donors are able to 
deduct the undepreciated value of 
the equipment.

Recycle if Reuse Is Not  
an Option
If donation for reuse or repair is not 
a viable option, management offices 
can send their used electronics for 
recycling. Recyclers recover more 

than 100 million pounds of materials 
from electronics each year. A recy-
cler is a business or organization that 
salvages useful parts before breaking 
down what is left and safely removing 
hazardous materials in the process. 

 “Recycling electronics helps 
reduce both the pollution that would 
be generated in the manufacturing of 
a new product and the need to extract 
valuable and limited virgin resources,” 
says Szabo. It also reduces the energy 
used in new product manufacturing. 
Electronics recyclers use a variety of 
processing methods, such as match-
ing buyers and sellers; disassembling 
electronics into parts; separating and 
recovering individual materials such 
as plastics, metals, glass, heavy met-
als, and so on; and processing materi-
als, such as shredding and grinding. 

 When considering recycling, 
Szabo suggests that managers first 
check to see whether the product’s 
manufacturer offers some type of 
take-back program. The EPA offers a 
partnering program called Plug-In To 
eCycling. This program is a partner-
ship between the EPA and electronic 
manufacturers and retailers to offer 
you more opportunities to donate or 
recycle used electronics. 

 The EPA partners might offer 
online take-back or trade-in pro-
grams, create partnerships with local 
organizations to facilitate collections, 
host collection events at retail loca-
tions, and support local recycling 
events with cities and municipalities. 
The program participants have com-
mitted to work with recyclers that 
meet or exceed the Guidelines for 
Materials Management, the EPA’s vol-
untary guidelines for safe electronics 
recycling.

Insider Source
alex Szabo: Chief Executive Officer; 
TheGreenOffice.com; 65 Capp St., San Fran-
cisco, CA 94103; (800) 909-9750; www.
thegreenoffice.com
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➤ Buying Green Also Reduces Electronic Waste
Being environmentally conscious at the purchasing stage can also reduce elec-
tronic waste and promote recycling. The following options can help you take 
green considerations into account when purchasing electronic equipment:

F Lease electronic equipment.

F Consider refurbished computer equipment over new equipment.

F Look for easily upgradeable equipment.

F Buy products that use recycled materials.

F Select products with recyclable components.

F Buy from manufacturers that will take back electrical-equipment waste.

F  Check out the EPA’s Electronic Product Environmental Assessment Tool 
(EPEAT) at www.epa.gov/epp/pubs/products/epeat.htm. This is an online tool 
designed to help institutional purchasers select and compare computer desk-
tops, laptops, and monitors based on environmental attributes.

E-Waste Materials 
(continued from p. 5)

Go to the Real Estate section of our Web site, www.vendomegrp.com,  
for more information about our publications.
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Defining Board Officers’ Duties

Q I’ve just been elected to the board of directors of 
my community association. We’re going to elect 

the board’s officers soon. I would consider running for 
a position, but I’m unfamiliar with each officer’s duties. 
What are the duties of the board’s president, vice presi-
dent, secretary, and treasurer?

AMost community association boards of directors 
have at least a president, secretary, and treasurer, 

although state law may permit an association to have fewer 
officers, says North Carolina attorney James H. Slaughter. 
And many associations also have one or more vice presi-
dents, he adds. These officers are vital to the effective and 
efficient management of the association, say Slaughter and 
property manager Tammy McAdory. While the board’s 
directors are responsible for setting an association’s poli-
cies, the officers are responsible for carrying out those 
policies, as well as other key administrative functions. 

 In general, the officers have a “fiduciary” duty to the 
association—that is, the officers must act in good faith 
and in the best interests of the association’s members, and 
not exceed the scope of their authority, explains Slaughter. 
For example, the officers can’t use the association’s money 
or property for their own personal advantage or gain.

 The precise duties of the officers on your association’s 
board are spelled out in your state law and your association’s 
declaration, articles of incorporation, and bylaws, as well as 
in the manual adopted by the association as rules of order or 
“parliamentary authority.” But an association’s bylaws will 
typically contain the most detailed explanation of each offi-
cer’s duties, says McAdory. Although a board of directors 
often has the power to delegate additional duties to its offi-
cers, the officers’ duties commonly include the following: 

 President. The president generally has all of the 
powers of a corporation’s chief executive officer. He’s 
involved in the day-to-day administration of the associa-
tion, unlike the other officers, who aren’t as frequently 
involved with the board’s administrative functions. The 
president presides over all board and member meetings, 
and prepares meeting agendas. He can order specific 
actions to be taken to ensure that board resolutions are 
carried out, and he has the authority to sign legal docu-
ments such as leases, mortgages, maintenance agree-
ments, easements, and deeds on the association’s behalf. 

 Vice president. If the president is absent or otherwise 
unable to act, the vice president steps into his shoes. The 
board may also require the vice president to carry out 
other duties, such as chairing a board committee.

 Secretary. The secretary keeps and maintains the 
association’s official records, including the minutes of 
all board and member meetings, and a directory of the 
association’s members and their addresses. The secretary 
is also responsible for ensuring that members have access 
to those records. And he records votes, transcribes the 
minutes, keeps the corporate seal of the association, and 
serves notices of board and member meetings. 

 If the association doesn’t have a vice president, the sec-
retary will often step into the president’s shoes if he’s absent 
or unable to act. Note that many states’ laws and associa-
tions’ governing documents bar the same person from hold-
ing the office of president and secretary at the same time.

 Treasurer. The treasurer is the guardian of the asso-
ciation’s funds, securities, and financial records. There-
fore, the treasurer is responsible for getting and depositing 
the association’s funds in appropriate bank accounts and 
disbursing those funds as the board directs. The treasurer 
signs checks and promissory notes on the association’s 
behalf and is required to keep proper books of account. 
She also helps prepare the association’s proposed annual 
budget and the annual report on the association’s financial 
status, which is given to the association’s members.

edItor’S note: Often an association’s bylaws let the 
secretary and/or treasurer delegate their duties to the asso-
ciation’s manager. For example, the manager may take over 
the secretary’s duty of transcribing the minutes of board 
and member meetings. And the manager may take over the 
treasurer’s duties of depositing payments, issuing checks, 
and presenting financial reports to the members. Unlike the 
secretary and treasurer, the manager is involved in the asso-
ciation’s day-to-day operations, so delegating these duties 
typically makes sense. But a secretary or treasurer won’t be 
off the hook for duties delegated to the association’s man-
ager; rather, the secretary or treasurer is responsible for 
overseeing the manager and ensuring that the delegated 
duties are accurately and properly performed.
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➤  Community’s Tax Assessment  
Is Too High

Facts: A community’s common areas included parcels 
of land used as a parking lot and a tennis court. A town’s 
assessor valued the common areas in excess of $100,000 by 
comparing their square footage to other home values in the 
community. In effect, the tax assessor, assuming the best 
use of these lands would be to build homes, assessed them 
at a far higher value than at their previous assessment.

 The association argued that these common properties 
should be assessed at little to no value because the com-
munity’s governing documents significantly restricted 
their use. A trial court agreed with the town’s valuation 
and the association appealed.

Ruling: The Connecticut Supreme Court ruled for the 
association.

Reasoning: The Court rejected the new tax assessments, 
reasoning that the association needed the members’ 
consent to alter the use of the common area, and it was 
highly unlikely that the members would consent to build-
ing homes on their common use community property. 
The Court found that the significantly restricted common 
areas, such as tennis courts and community beaches, 
should be assessed at little to no value, and that the inher-
ent value of such properties would naturally be seen in 
the higher assessments of the homes in the community 
that would benefit from the common area restrictions.

n Breezy Knoll Assn. v. Morris, May 2008

➤ Association Not Liable for Fraud
Facts: A cell phone company wanted to build a tower 
near an association community. When the association 
found out about this proposal, it filed an objection with 
the city. The association board then negotiated with the 
company. After the negotiations, the tower was built 
150 feet from the location originally proposed, and the 
color and type of tower were changed. The company also 
agreed to pay the association an initial payment of $7,500 
and $400 per month for the duration of the 20-year lease. 

 Members sued the association for fraud. They 
claimed that the association had negotiated with the 
phone company without notifying or consulting the 
neighboring members, and that the money from the 
phone company was not used to camouflage the tower. 

The trial court granted the association a judgment with-
out a trial, in its favor. The members appealed.

Ruling: A Texas appeals court affirmed the lower court’s 
decision.

Reasoning: The court ruled that the members showed no 
evidence of fraud by the board members and no evidence 
of damages suffered. For the members’ lawsuit to be suc-
cessful, they had to show the court that they had suffered 
some damage as a result of the association’s actions. 
Because of lack of evidence, the court affirmed the lower 
court’s decision.

n Martin v. Estates of Russell Creek Homeowners Assn., April 2008

➤ Rental Restriction Did Not Violate FHA
Facts: A member had lived in her community until she 
had to move into a nursing home after her husband’s 
death. To qualify for Medicaid and to finance her care, 
she rented out her home, in violation of her community’s 
restriction against renting. The member died and the 
association sued her estate, arguing that the rental ban 
was needed to protect property values within the com-
munity.

 The lower court and appeals court ruled for the 
member’s estate, and the association took the case to 
the Indiana Supreme court. The member’s estate, in 
turn, claimed that the rental restriction violated the Fair 
Housing Act (FHA), alleging that such restrictions have 
racially discriminatory roots. 

Ruling: The Supreme Court of Indiana ruled for the  
association.

Reasoning: The Court found that, even if the member’s 
estate could prove that the restriction prohibiting owners 
from leasing their property had a discriminatory effect 
on racial minorities, the association had a legitimate, non-
discriminatory reason for the restriction. The associa-
tion claimed that the restriction protected members from 
declining property values caused by absentee owners. 
The court explained that without proving the intent to dis-
criminate, the restriction against renting remained valid. 

n Fair Housing Act: 42 USC §3601 et seq.
n Villas W. II of Willowridge Homeowners Assn. v. McGlothin, May 
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